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The ASSISTANT SECRETARY. On page 198, after line 4, the 

committee vroposed to insert tbe following paragraph: 
PAR. 1-43:>a. Harne ~ . addles , and saddlery, in sets or parts, except 

metal parts for any of the foregoing, fini shed or unfinished, 35 per 
cent ad valorem. 

The PRESIDENT pro tempore. The question is on agreeing 
to the amendment. 

The amendment was rejected. 
:rtfr. McCUMBER. On page 223 I ask that the Senate dis­

agr e to the committee amendment beginning on line 16. 
The PRESIDENT pro tempore. The Secretary will state the 

amendment. 
The ASSISTANT SECRETARY. On page 223 the committee pro­

po es to strike out paragraph 1582, as follows : 
PAR. 1582. Hides of cattle, raw or uncured, or dried, salted, or pickled. 
~lr. McCUMBER. Senators will understand that this was 

in the free list and the committee proposed to strike it out. I 
ask now tllat the Senate disagree to the committee amendment, 
which will place the hides back on the fl'ee list. 

The PRESIDENT pro tempore. The question is on ag1·eeing 
to the committee amendment. 

The amendment was rejected. 
1\Ir. l\fcCillIBER. On page 224 I ask that the committee 

amendment, beginning on line 19, be disagreed to. 
The PRESIDE'l';T pro tempore. The amendment will be 

stated. 
Tbe AssrsTANT SECRETABY. On page 224, after line 18, the 

committee propo.,es to strike out paragl".aph 1600, as printed 
in the House bill, as follows : 

PAn. 1600. Leather: All leather not ,specially provided for; .harness, 
saddles, and addlery, in sets or parts, except metal parts, fim.shed or 
unfinished; leather cut into shoe uppers, vamps, soles, or other forms 
suitable for conversion into manufactured articles; and leather shoe 
laces, finished or unfinished. 

~Ir. WALSH of 1\Iassachusetts. The action requested by the 
Senator would put harness and saddlery on the f:r:ee list? 

Mr. :McCUMBER. Yes; it would put leather not specially 
provided for, including saddles, and so forth, made of leather, 
also upon the free list. 

The PRESIDENT pro tempore. The question is upon agree­
ing to the committee amendment. 

The amendment was rejected. 
Mr. l\IcCUMBER. On page 225 I ask that the Senate dis­

agree to the committee amendment beginning on line 1. 
The PRESIDENT pro tempore. Tbe amendment will be 

stated. 
The .A.ss1sTANT SECRET.ARY. On page 225 the committee pro· 

po. ed to strike out lines 1 and 2, as follows: 
PAR. 1601. Boots and shoes made wholly or in chief value of leather. 

l\Ir. WALSH of l\Iassachusetts. The action the Senator re­
que ts will restore boots and shoes to the free list? 

Mr. McOUMBER. Yes; it restores boots and shoes to the 
free list. 

The PRESIDE:l\1T pro tempore. The question is on agreeing 
to the amendment of the committee. 

The amendment was rejected. 
l\Ir. SMOOT. l\Ir. President, I desire to offer an amendment 

at this ti.me. On page 222 I mo\e to insert a new paragraph, 
to read as follows : 

PAR. 1573a. Gloves ma<'le wholly or in chief value of leather made 
from hides of cattle of the bovine species. 

~Jr. STERLING. The effect of that is to put the articles 
named on the free list? 

l\Ir. Sl\IOOT. On the free list. 
The PRESIDErT pro tempore. The question is on agreeing 

to the amendment offered by the Senator from Utab. 
The amendment was agreed to. 
~.Ir. l\.lcCU:MBER. Mr. President, this completes the matters 

which, under the unanimous-consent agreement, we were com­
pelled to di~'POSe of to-day. The next paragraph which we will 
present to the Senate will be the paragraph relating to presi­
dential powers. The majority members of the committee will 
meet tu-night after we close the session to-day, and we shall 
try to have it remolded and printed to-night, so that it will be 
on tl:le desks of Senators in the morning. 

Mr. SPENCER submitted an amendment intended to be pro­
posed by him to the pending bill, which was ordered to lie on 
the table and to be printed. 

PETITIONS A ~D MEMORIALS. 
l\lr. ·wARREN presented resolution of the Lions Club, of 

Rock Springs, and the town councils of Wamsutter and Routh 
Superior, all in the State of w~~oming, protesting against any 
aeUon tending to set aside the Unitetl .: ta tes Supreme Court 
decree ui'\""orcing the Central I acific Raihvay from the Southern 

Paciftc Co., which we1·e referred to the Committee on Interstate 
Commerce. 

Mr. WILLIS presented petitions of sundry citizens of Cincin­
nati, Uhrichsville, Dennison, Marion, Columbus, Chesapeake, 
and Marietta, all in the State of Ohio, praring that only a mod­
erate duty be imposed in the pending tariff bill on lightweight 
kid gloves, which were referred to the Committee on Finance. 

BILLS INTRODUCED. 
Bills were introduced, read the first time, and, by unanimous 

consent, the second time, and referred as follows: 
By l\fr. WILLIS: 
A bill (S. 3899) granting a pension to Ella Williamson (witll 

accompanying papers); to the Committee on Pensions. 
By Mr. HARRELD: 
A bill (S. 3900) for the relief of Washington Gill Squires; to 

the Committee on Military .Affai1·s. 
RECESS. 

Mr. :McCUMBER. If there is nothing more to be presented 
at this time, I move that the Senate take a recess until to~ 
morrow at 11 o'clock. - · 

The motion was agreed to, nnd (at 8 o'clock and 5 minutes 
p. m.) the Senate took a recess until to-morrow, Thursday~ 
August 10, 1922, at 11 o'clock a . m. 

SEN ... t\.TE. 

THURSDAY, August 10, 1922. 

(Legislative day of Thursday, August 3, 19~2. ) 

The Senate met at 11 o'clock a. m., on the expiration of the 
recess. 

THE TA.RIFF. 

The Senate, as in Committee of the Whole, resumed the con .. 
sideration of the bill (H. R. 7456) to provide revenue. to regu­
late commerce with foreign countries, to encourage the indus­
tries of the United States, and for other purposes. 

Mr. McCUl\.IBER. :Mr. President, I suggest the absence of a 
quorum. 

The PRESIDENT pro tempore. The Secretary will call the 
1'011. 

The reading clerk called the roll, and the following Senators 
answered to tbeir names : 
Ashurst Gerry J\Ioses 
Ball Gooding Myers 
Branaegee Hale New 
Bursum Harreld Newberry 
Cal<ler Harris Niebolson 
Cameron Hetlin Oddie 
Capper Jones, N. Mex. Overman 
Caraway Jones, Wash. Pepper 
Culberson Kendt·ick Phipps 
Cummins Keyes Pomerene 
Curtis Ladd Ransdell 
Dial Lenroot Rawson 
Dillinghnm Lodge Sheppard 
E<'lge Mccumber Sho1·trk]ze 
Er nst l\icKellar Simmons 
Fletcher McLean Smith 
Frelinghuysen McNary Smoot 

Spencer 
Stanfield 
Stanley 
Sterling 
Sutherland 
Swanso.n 
Townsend 
Trammell 
Underwood 
Wadsworth 
Walsh, Mont. 
Warren 
Wa tson, Ga. 
Wa tson, Ind. 
Willis 

~lr. CURTIS. I wish to announce that tbe Senato1· from, 
Minnesota [Mr. NELSON] is absent on -account of a death in his 
family. 

l\lr. UNDERWOOD. I wi h to announce that the Senator 
from Nevada [Mr. PITT.MAN] is absent on account of illnei:;~ in 
his family. · 

The PRESIDENT pro tempore. Sixty-six Senators haYe an­
swered to their names. There is a quorum present. 

l\fr. KENDRICK. Mr. P1·esident, I present a telegram trans­
mitting a resolution adopted by the Wyoming Druggists' A~o­
ciation at a recent convention in reference to the chemical 
schedule of the bill which we have under consideration. I ask 
that the telegram may be read at the desk and refened to the 
Committee on Finance. 

The PRESIDENT pro tempore. 'Yithout objection, the Sec­
retary will read as requested. 

The telegram was read and referred to the Committee on 
Finance, as follows : 

[Western Union telegram.] 
L .AB.AMIJl>, WYO., August 1, 191ll!. 

Hon. J. B. KENDRICK, 
Utiit~d States Senate, Washington, D. 0.: 

Our committee as a whole in convention assembly bas unanimously 
adopted the following resolutions and requested that you use a~l pos­
i;:ible influence in the proper direction there, a-s the retail druggists ot 
the countrv rPcently have been charged with "profitee1·ing" on t b& 
fioor of tbe "Cnited States Senate; 
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"Wherea s the Senate ha de-feated the embargo on German dye-
6tuft's, chemicals, and medicinals; and . 

"wnereas the Germans have driven American manufacturers from 
South and Centnl America since the late World War; and 

" ~·hereas under German monopoly l>efore the war phena cetin~ .. n.s­
pirin. veronal, trion:J.l, sulfonlll, and . imllar products sold in the Umted 
tlta.tes at $1 per ounce in tead of $1 per pound as at present : There-

to~~ Resolt ed That the Wyoming tate Pharmaceutical A sociatlon 
urges the sei1ators and Representatives in Congress from this State to 
make adequate provision in the tariff revision bill, H. R. 74:>G, pending 
tn the Senate, for the protection of American indu tries an? con umers 
by incorporating the amendment now before the Senate Fmance Com­
mJttee which would prohil>lt the importation of merchandi e into the 
Vnlted States bearing any trade-mark, label, print, or other muk 
rt.'gistered in the United State Patent Office and owned by any person 
<)l)miciled in the United States,., unless imported by such owner, provided 
tbe owner shall file wit h tbe 1:5ecretary of the Treasury a certified copy 
of the registration 01' the mark." 

WYOMING PHAR'llACEU'l'ICAL AssocUTION", 
L. R. '.fYso::-r, Jr., Secretary. 

l\lr. SHEPPARD. 1\fr. President, I reque t that a similar 
telegram from the Texas State Pharmaceutical Association be 
printed in the R ECORD and referrecl to the Committee on 
Finance. 

There being no objection, the telegram was referre1l to the 
Collllllittee on Finance und ordered to be printed in the HEOORD, 

a. follows : 
[We tern Union telegram.] 

FORNllY, TEX., A11y11st l?, 1~22. 
"' n3tor MORRIS SHEPPARD, 

Washington , D. 0.: 
Whereas the retail druggists of the counlry recently ha Vt! been 

charged with profiteering on the floor of t he United State Senate; and 
Whereas the Senate ha~ defeated the embargo on German dyestuffs, 

"hw~~~!!·s aili~ G~~i::ls h~~d driven American manufacturer" from 
.. outh and Central America ince the fate World War; and 

Whereas Qnder German monopoly before the war phenacf'tine, as­
pirin, veronal, trional, sulfonal. and • imilar product sold in the United 
State;; at $1 per ounce instead of i1 per pound a at present: Therefore 
· .Nr.~o lved, That the Texas State Pharmaceutical Association urges 
tbr Henators and Representatives in Congress from this State to make 
adequate provision ln the tarllf revision bill, H. R. 74GG, pending in 
the ;:;enate, for the protection of American industrle and consumers by 
incorporating the amendment now before the Senate Finance Commit­
tee which would prohibit the importation of merchandi e into the 
Un irnd States bearing any trade-mark, label, print, or other mark regis· 
ter,•d in the Unlted • 'tutes Patent Office and owned by any per on 
domiciled in the United Htate , unle s imported by such owner, pro· 
vided t he owner hall file with the Secretary of the Treasluy a cer ti­
fied 1:opy of the regl tration mark. 

TEXAS PHARMACEUTICAL A SOCU.'IIOX, 
M. c. ANDERSON, Fort V..yurtll, P resit1ent; 
TOM COULSON, Dalla_. 
SAM P. HARBEN, R <i.cha·rdson, 
COKEY F.,·ANS, Jewett, 
A. w. GRIFFITH, .Austin, 
Il~;RMA1· DRIER, an A11to11-io, 
A. H. SFlIDLY, Cleburne, 
W. D. ADAMS, Forney, 

E .veouti re Cu mm ittee . 

l\lr. Sl\IITH. l\Ir. President, l ha-re a few telegrams pro­
te ting again t the duty on alt, which I should like to have 
referred to the Committee on Finance and printed in the 
Rl!:co1m. They are very short. 

There being no objection, the telegrams were referred to 
the Committee on Finance and ordered to be printed in the 
RF. ORD RS follow : 

. [Postal telegram.] 
CHARLESTON, R. C., All!}USt 1, 19!!. 

Ron. ELLISON D. S~ITil, 
Stmator for South Ourolina., 

Washington, D. 0.: 
Request yon vigorously oppo e proposed tax on alt provldetl for in 

tariff pending. As operators Shipping Board t onnage have founu it 
extremely diffi cult to obtain homeward cargoe which practicauv

1 
im· 

possible make operations financial euccess without. If tb1 tax n cor­
p orated Jn tariff when pa sed will preclude salt being imported this 
country thereby depriving steamers of one of the few commodities on 
whh!h they can depend for homeward revenue. Confitlent that even 
,.,·ith salt on free llst thi industry amply protected, a reliably in­
formed that imports amount to le s than 1 per cent ot the total 
1;1uuulity of alt produced UnlteJ. States. THD CAROLL"A Co. 

[Wei:;tern Union telegram.] 
CHARLESTON, s. 0., August 1, 19U. 

llon. ELLISON D. SMITH, 
United States Senat1Jr, Washington, D. 0.: 

'l'ake this opportunity vigorou ly prote t through you a~aiu.st pro­
p o ed tax on salt incorporated in Fordney bill now pendrng. Con­
fident proposed tax 20 cent per hundred pound will pre-vent com­
pletely importation of thi commodity on which .American merchant 
Jnar~ne relies to material extent tor homeward cargo which entirely 
e , ential for successful operation. 

STREET RROTHERS. 

[Postal telegram.] 
CHARLE TO~, S. C., August 1, 192~. 

fE.~nator ELLISON D. MITH, 
Washington, D. 0.: 

We wish to protest vigorouslv again t Fordney bill pt-nding pro­
p o lng duty $4 per ton on safr imported. The upbuilding of Otll' 
merchant marine is dependent to -large -extent 011 return C'argoe ' from 

European port~. It 1his bill passes as now pending, it will post· 
tively prohibit importation of salt, and our ves els will be unabfe to 
secure return cargoes to South Atlantic port . 

CllARLl:STON SHIPPING Co. 

[Po tal telegram.) 

Hon. E. D. SM1Tff. 
CHARLESTON, S. C., August 'r, 1!JH. 

l:ie11ator· f1 ·01 1~ b"orit1~ Ca.1·01it10, 
Washington, D. 0.: 

Regret exct>edingly to learn proposed taril'l carries tllx on salt at>: 
proximately $4 per ton, which U enacted wtll result to making it 
impo.sible to import salt, as for past year our lon-gshoremen have been 
idle ~-reat~r number 01' days than workinfo. Salt is one of the par­
i~\~~~r v~~:rs~dlties on which they rely or stevedoring work on io-

CHARLJ:STON STEvtioonrna Co. 
Mr. McCUl\lBER. Mr. President, I offer the following amend­

ment to section 315, and certain minor amendments to se<:tlons 
316 and 317. 

l\lr. ~DERWOOD. I ask thnt the amendment mu:v be read. 
The PRESIDENT pro tempore. Tl.le Secretary wili read the 

amendmeuts offered by the Senator from Ko1tll Dakota. 
The reading clerk i·end as follows : 
On page 272, strike out all <>f the matter beginning with line 3 

down to and including line 19, on page 27ti, and insert iu lieu thereor 
the followil1g : 

··Sil~ . 316. (11) That in order to 1·tgulate the foreign commerce of 
the United States and to put into for ce and effect: the policy 01' the 
Congress by this act intended, whenever the President, upon investi­
gation of the diffe1·ences in condition of competition ht t bP pr incipal 
markets of the United States of articles wholly or tn pa rt the growth 
or product of the United State and of like or similar articles wholly 
or m part the gl·ow th oi' product of competing foreign ~ouutrie • shall 
find it thereby shown that the dutie fixed in this act do uot ec1uali7.e 
the s_aid di1feren~es in cond!tions of competition be ,hall, by u ch inve -
tlgat1on, a certam ,aid d1ft'erences and determin and pl'oclaim t h 
changes in classifications or forms 01' duty or iucrea es or decrea. ·p~ in 
any rate of duty provided in this act • hown by aid asc rtained clitier­
ences in conditions of competition neces ary to equalize the ame in 
uch markets of the United States. Sixty da;\'S after the date or ucll 

procla mation or proclamations ·s uch changes in classilkatlons or iu 
forms of du ty shall take effect, and such incrl'ased or lll'<:'rca:. d duties 
shall be levied, collected, and paid on such merclrnntlil'l<' wlleu imported 
from any foreign country into the United Statl.-'s or into a ny of it-" 
pos er;:sions (except the Philippine I slands, thf' Yirgin l!ilunrts, and the 
islands of Guam and Tutuila) : P r orided, That the total increase or 
decrease of uch rates of duty shall not exceed uO per n•nt of tbt> rates 
~peel.tied in Title I of this act or in a ny amendatorv act. 

"(b) That in order to regulate the foreign comnier c<' of tht> U11ikd 
States and to put into force and effect tbe policy of the Congre. . hy 
this act intended, wheneter the Prel-lident, upon inve. tigatiou of t he 
differences in conditions of competition in the principal market. of t h~ 
United State of article wholly or in part the growth or product of t he 
United , tates and of like or imilar articles wholly or in pal't t lie 
growth or product of foreign countries. shall find it thl'l'<'hy , bown that 
the dutie · pre'Scribed in this a ct do not equalize . aid differences. and 
shall fmther fh1d it thereby hown that the aid d itrerenCl' can not l> 
l'qualized by proceccling uniter the prori :'lions of Rtthdldsion (a) of thi 
section, he shall make ,·uch findings public, together with a llesaiptiou 
of the class or kind of rnerchanllise to which they uppl)', iu Ul'b ddail 
a may l>f' necessary for t he gnidance of a.ppra\sing officer". In surh 
case, and upon the proclamation by the President becoming f'ft'ectlve 
the ad valorem dntv or duty based in whole or in part upon tlu' vnlut> 
of the imported article in foe country of exportation ·bull tllt'reaft r 
be ba~ed upon the American selling prit'P.. as dPfinet.l :In <nbdivision (f) 
of section 402 of t bl ' act. of any sim.Har competitive article manufac­
t ured or produced in the United States emuru eed within the class or 
kind of imported mercl11u1dise upon whlch t he rresident hi\s made a 
proclamation under 'Subdivision (b) of thi • . ection. 

"The ad vulorem ra.te or rates of duty ba~ed upon such AmNic:m 
selling price hall be the rate found, upon said inve. tigutlon l)r t h l'! 
President, to be shown by the said differences in conditions of rnmppli­
tion in the principal markets of the United ,'tate necessary to equa.liz 
the ditl'erences so found in said condition$ of compeHtion, I.Jut no such 
rate shal l be decreasP<l or in CI'f' <I ·ed mor<· than JO per cen t of the rat~ 
pecilied in Title 1 o! this net ttl)On . u ch merchn.ndii;ir. o.:'uch rate' or 

rate. of dutv shall become effective GO days after the datf' of the . aid 
proclamat ion of the Pre~ident, whereupon the dutie , o estimated and 
provided shall be lev1ed1 collected, and paid on uch mercbandiJ e ·when 
imported fro m any foreign country into tbf' Unitetl "rates or into any 
of its po es ions (except the Philippine Island , the Virgin Island , 
and the island of Guam and Tutulla). If there is any imported article 
within the class or kind of mercbandisf', upon which the Pre ident hal< 
made public a finding. for which there i no similar comi>etittve article 
mD.Dufactnred or produced in the Uruted State~, the value of such im­
ported article hall be determ inf'd under the provi . ions of paragraph~ oi. (2). and (3) of suLdi\'ision (a) of ection 402 of this act. 

'(c) ·That in a certairung tlH' difference. in condition of compf'tl· 
tion, under the provi.slons of uutlivision~ (a) and (l>) of tb l .ection, 
thE' President. in ~o far as he find it practicable, shall take into con -
illeration (1) the differencf's in condition in production, including 

wage , co t of material, and other items in co. ts of production of ucll 
or imilar mercbandil-le il1 the United State antl in comi1e ting foreign 
countries i (2) the difference· iu the whole ·al •. elllug price of domes­
tic ancl foreigu mcrcbandi.e iu the principal markets of the United 
States, but in comsiuering prices a factor in ascertainJng differences 
in conditions vf competition, onlv reasonable profits shall be allowed ; 
and (3) nny other advantages or -disadvan tages in competition. In any 
ln>estigatton under the prorision"" of this ectiou hearing shall be held 
and a reasonaule opportunity to be h eard hall be afforded. 

"The President, proceeding :i berejnbefore provided for in pro­
claiming rate of duty, t'lhall, when he determines that :It is shown that 
the compP.titive advantages have changed or no long1>r exist which led 
to ::;uch proclamation, accordingly ns so shown, modify or terminate the 
same. Xothing in t his i:;ection shall be construed to authorize a tra.nsfe1· 
frllm thf' <lntiablr lif<t to thl' fref' list or from the free list to the 
d11t iable list. Wheneyer it is provided in any para graph of Title I of 
this act that the duty or duties . hall not exceed a specified ad valorem 
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rate upon the •merchandif'e pro ided for in such -paragrapb, 'DO rate 
dt-terminetl under· the provi ion of this •section ball exceed the maxi­
mum ad vaJori>m rate so . peclfied. 

••(u) For the purposef> -of this section any coal-tar p'l'"'Oduct ·provided 
for in paragraphs 25 or 26 of Title ii of this 1act . ball rbe considered 
similar to or competitive with any imported coal-tar .product which 
uccomplLQhes results sub. tantially equal to tho e accompliSbed by · the 
dome:tic ·p1· duct when used in substantially the same manner. 

"(e) The President 1s authorized to rmake all needful 1r.ules lllld 
rf'gulations for catTJing .out the provisions of this se1!tion. 

"(f) The Secntary of the Treasury 1s authorized to make such 
rule. and regulations as be ·may deem necesslD'Y tor the entry and 
declaration of imported merchandise of the class or kind of rmerchandise 
upon which the P•esident bas made -a pro.clamation under -the pro­
visions of subdivision (b) Of this section and for 'the form of invoice 
rPqoired at time of •entry." 

On page 279, line 10, strike out "such merchandise " and in-sei:t 
in lieu thereof "merchandi ·e imported in violation -of Ttbis act." 

On page 279, line 22, strike out "shall find as a fact" and insert 
fo lieu thereof "has reason to believe." 

•On 'Page 284, ,after ·une 19, insert a new section 1to read as follows: 
" SEC. -. (a) That in order to secure information and to assii;t in 

carrying out the provisions of sections 315, 316, and 31.7 .it shall -be 
the duty of the United State Tariff Commission, in addition to the 
duties now impo ed upon it by law, 'to--

.. (1) A certain conversion costs and costs of production in the ,prin­
cipal growing, ,producing, or manufacturing centers of the United 
Stntes of articles of 'the United 'States, whenever in the opinion of the 
commi ion it is practicable ; 

"(2) A certain conver ion .costs and costs ·of production in the ,prin­
cipal growing, producing, or manufacturing cent rs of foreign countries 
of articles imported int:o -the United States, wheneve1· in the O"Pinion 
of the commission .such conversion •costs or costs of protluction m.·e 
DPCee ·ary for comparison with 1 conve.r~don costs •Or eo ts of producti.on 
in the United States and can be reasonably -ascertained; 

"(3) Select and describe articles which are representative of the 
classes or kinds of articles imported into the ·united States and .whiuh 
are simtlar to or •comparable with articles .of the ·United States; . elect 
an<l de. cribe articles of .the United , States similar to or comparable 
with uch imported articles; and obtain .and file samples of articles so 

, selected. whenever the commission deems it aayisable; 
"(4i) Ascertain import costs of such representative articles so 

selected; 
'\(5) Ascertain the grower's, produeer's, or manufacturer's selling 

plllces 'in the principal growing producing, or manufacturing centers 
of the United ·states of ·the ~rtiole of the Un1ted States so selected ;. and 

"{6) Ascertain nil other facts which -will show the .differencc:>s in or 
which affect competition .between ;articles of the United States .and 
imRorte'l ai:ticles in the principal markets o.t the United States. 

0>) When used in thls section-
" The term •article' includes .any commodity, whether grown, pro­

duc a, fabnicated. manipulated, or manufactured ; 
"The term 'import •cost' .means the '})rice at which an .ar icle .is 

freely offered for sale in the ordinary course of trade in the usual 
whole. ale quantities for exportation to the 'United .state plus, rwhen 
not included in such price, all necessary expenses, •e.""Cclu. ive of customs 
duties, ·of bringing suuh imported articles to the "Gnited States. 

" ( c) Jn cru:rving out the provisions of this -section the commission 
hall pos ess ail the powers and privileges conferred ru.pon it ~br r~e 

provil ions o! 'l'ttle -VII of the revenue act of 01916, and in aild1t10n it 
is authorized, .in •order to ase rtain any facts · equilled by this ection, 
to requil'e any importer and any American grower, producer. manu­
facturer, or seller to file with the commission a statement, ,under .oath, 
giying his . eillng prices ·in the United States •Of any anticle imported, 
grO\"\".JJ 1produeed, :fabricnted, manipulated, ·Or i.IDanufactured b¥ -him. 

"< d) The •commisslon · is ·authorized to establish and mamtain .an 
office ·at the port of New :York -for the purpose ' of directing or carrying 
on any investigation, :receiving and ·compiling stath;tlcs, . electing, 
describing, and filing samples of articles, and •performing an·y of the 
duties •or •exercising any of the powers imposed upon it by law. 

" P) The United States ·T11rlff <Jommission is authorized to adopt 
an official seal, which shall be judicially noticed. 

"Cf) The second paragraph ·of section 706 of 1the r.evenue act of 
1916 •is amended to read as .follows: · 

" • Such attendance of witnesses and the 1prot1uction of such docu­
mentary evtdence may be required ·from any place in the Un1tecl States 
at anv \designated place of hearing. And In ca e of disobedience to a 
sub~na the commission ma-y·invoke the aid of any district 'or tenitorial 
court of tbe United States or the Supreme Court o! the J)Jstrict ·.of 
Col um tin in requiring 1the 1attenclance :and testimony of witnesses and 
the production of documentary evidence, ,and such couct •within the 
jurisdlction ·of which such inquiry is carried · on rmay, in ea e ·of 
contumacy or refusal to obey a ubpama issued ito any corporation ~ or 
other person issue an order ·r quiring such •conporatlon or other person 
to apl}ear before 'the commission, or to pl'..oduce •documentary ·evidence 
if o ordered or to ·give •eviuence ·touching rt:he matter in que tion; and 
any failure to obey uch order of the court imay •oo punibhed by such 
court as a contempt ·thereof.'" 

1\11.'. ·UNDERWOOD and Mr. FRELINGHUYSEN ,addressed 
U1e Chair. 

':Che PRESIDE1'"T pro tempore~ TPe Senator-from Alabama. 
'Mr. UNDERWOOD. I should like to ask the Senator in 

charge of the bill a question. The amendment whiCh 'has just 
been read is an amendment to the bill as reported. 'Without a 
careful •comparison it is difficult to unuerstand where .the 
changes have been made, and I wanted to ask the Semrtor ;before 
the· debate pi-oceeds if he woUld not state to the Senate .the exact 
changes, so 1that many of us may be saved the burden of .making 
tbe comparisons. 

l\lr. 1\IcOUl\IBER. I intended to do that; to go right on with 
the discu sion of the whole matter, but to introlluee 'it ·by a 
statement as to the particular changes which have been ,made. 

Mr. UNDERWOOD. I thought the Senator 'from 'New Jersey 
(Mr. FRE~GHUYAEN l was ahout to discuss •tbe ·amenrnnent, Jbut 
before it was discu~ .. ed 1 shoul<l like to know just ·what '1:be 
points of differ nee al'e. If it will not incom-enience the Sen· 
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&tor, .J . shol.11d like to bave him make 'Dot .an argument as to the 
reason why the changes haYe been made but ·a tatement as to 
the manner.in which .thetPrO.vision as reported has been changed 
by ·the 1pl!'apo ed amendment. 

Mr. 'McOUMBER. 1 should like to ·take up 1'.he whole question 
at one time, but I wm fir.st explain the differences between the 
amendment now presented and ·the amendment as originally 
reported. in the 'bill. Those differences are very slight, indeed. 

.lllr. FRELINGHUYSE~ and :Mr. WALSH of Montana ad· 
cb:e ·sed the Chair. 

The 'PRESIDENT pro tempore. Does ·the Senator from Xorth 
Dakota yield ; and 1f ·so, to whom? 

Mr . .McCUMBER. 1 yield to the Senator from New Jersey. 
'l\lr. WAL-SB 'Of ."Montana. li the -Senator from New Jersey 

aesires to .address the Senate, I wish to make a suggestion. 
Mr. FRELINGHUYSEN. tJt is only my purpose to offer a 

substitute 'for 'tbe last amendment, beginning on page 6, in line 
18, together with additional sections. 

Mr. WALSH of .Montana. 1 wish to ,submit an observation. 
That part .of the amendment tendered by 'the Senator from 
North Dakota !his morning, fo which the Senator from _yew 
Jersey now add.re ses 'hims~f, appertains rather to the subject 
of amendments to the Tartfl'. 'Commission act than to paragraphs 
315, 316, .and 317. I understoa.l. that ·we were to take them up 
this morning in this •order, namely, paragraph 315, paragraph 
316, .and pa.ragi·@h 317, so that when those paragraphs are dis­
posed of it seems to me it would be appropriate to take up in 
connection with amendments 'to the TaTiff ·Commission act the 
concluding pontion of the amendment now tendered by tbe Sen· 
ator from Xorth Dakota. 

ll.Ir. .dcOUi\IBER. The Senator is correct, and that is tlie 
intention. 

l\ir. FRELINGHUYSEN. l\Ir. President, I send to the desk 
a _proposed substitute for the last portion of the committee 
amendment, beginning in line 18, page 6. This amendment 
practically recites the provi. ions of the .committee amendment 
with the addition ·of several sections. The com.mlttee hav~ 
been agreeable tout portion of the original amendment which I 
introduced, ,and tI am ve:i;y glad tha:t they •haive •seen fit to ·include 
it in the _amendment submitted ·by the c.ommittee. EoweYer I 
ao not feel that th~ committ-ee have gone far enough in accept­
ing the amendment ,that I <niginally ·proposed. I differ wlth 
the ·committee, and our 6tfferences are 'fundamental. 

Mr. WALSH of 1\lontana. Mr. President, a ;pairliamentary 
inquiry. 

'The PRESIDENT -pro tempore. The Cb air desires to make 
an :inquiliy. :Has 'the -Sen:Itor from Nru-th Dakota yielded the 
floor. 

:\.Ir.1UcCUMBER. If the Senator .f.lmm New Jersey is goi11g 
to make •a pee.ch I do not want 'it to be charged up to my, 
time. 1 have;yie1ded 'the floor -Witheut making my speech, aml 
the Senator can take his time, and I will procee<l after be ~ 
through. 

Mr. WADS:S: of :Montana. Ir. 1Pre _ i<lent, ·a parliamentat'Y 
inquiry. 

The PRE-S:EDENT pro •tempore. The •Ohair thinks that under 
the ·unanimous-eonsent agreement the Senatoi· from New Jersey 
must confine :himself to section 315. 

:Ur. F.RELL.~\GHU'YSEN. 'May I ·be permitted to •offer at 
this time a substitute ~or 1be amendment submitted by the 
committee? · 

The :_P..RESIDE:KT pro tempo.re. a:he ,Chair :is •Of the •opini n 
that under the unanimous-consent ·.n,greement ·section .315 mUBt 
be .first considerea. . 

l\lr. FREilL.~GHUYSE.N. I do not tintend to make a speech 
on this amendment. I intend -to offer -a -substitute, ·and exr;Iain 
why I am offering it. Am I in wder? 

The 'P.RES.IDENT pPo empore. The 'Ohair believes that the 
Senator from New lrerS'ey must •llefer offering bis amendment 
until after section 315 is disposed of. 

~Ir. FRELINGHUYSEN. l\1ay -I •offer the amendment 1to the 
present ·amendment .offered by 'the committee, and ask that .lt 
be Tead? 

The 'PRESIDENrr pro tempare. Is there objection? The 
Ohair hears none, and it will be read. 

The ·READrnG CLEBx. ·On ,page 284, .after line 19, it is pro· 
posed to ins-ei't the :following •new ection--

Mr. F.RELINGBUYSEN. Mr. President, 1 'think I can save 
the time of the Senate by making a suggestion. I simply want 
two par'agrapbs of this amendment Tead. It is similar to that 
offered by the committee. 

~Ir. 111\."'DERWOCID. I think it is an impoiltant matter, and 
if it is going to !be -presented y way of :rnwwlment I wish the 
Senator would allow it ·:to lbe .rend. 

Mr. FRELINGHUYSEN. Yery wel1. 
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The IlEADliS"G CLERK. On page 284, after line 19, it is pro­
po. ·ed to insert the following new section : 

.'l!.:1; . -. (a) That in order that the necessary data may be provided 
(l 1 to determine and fix the proper rates of duty to equalize wherever 
po:-sible difference· in conversion costs of articles grown, produced, or 
manufactured in the United States and of articles grown, produced, 
or manufacturP.d in foreign countries and differences in competitiTe 
conditions in the prlncip.1 markets of the United States, and (2) to 
amt>nd from time to time the existing rates or forms of duty on one 
01· mor article , ns economic or industrial conditions change, ln addi­
tion to the' -duties imposed by law, the United States Tarlff Commis· 
t>ion <.;hall-

(1) A certain conv.-rsion costs ln the principal growing, producing, 
or manufacturing centers of the United States of articles of the United 
~tate«, whenever in the opinion of the commission it is practicable; 

(::!) .ARcertain conversion costs in the principal growing, producing, 
or ruanufactm·ing cent rs of foreign countries of articles imported into 
the United Htates. whenever in the opinion of the comm1 slon such 
conversion coF:t. are necessary for comparison with conversion costs in 
the United :::ltates and can be rea onably ascertained; 

( 3) Ascertain co ts of production in the United States, whenever in 
the opinion of the commission it is practicable; 

( 4) Select and describe articles which are representative of the 
divves or kind of articles imported into the United States and which 
are similar to or comparabl with articles of the United ..::tates; select 
and describe articles of the United States similar to or comparable 
with such imported articl~s; and obtain and file samples of articles so 
electerl, whenever the commi sion deems it advisable; 

( 5) A··C('rtaln import c ts of sue_ h representative articles o selected; 
(G) Ascertain the grower's, product>r's, or manufacturer's selling 

price in the principal growing. prdducing, or manufacturing centers 
of the l'nited State of the articles of the United States so selected ; 
and 

( 7 1 Ascertain all other facts which will show the differences in or 
whkh affect competition between articles of the United States and 
imllorted articles iu the principal markets of the United tates. 

(b) When u ed in this section-
. The term "article''. includes any commodity, whether grown, pro­
duced, fabricated , manipulated, or manufactured; 

Tll term " conversion cost" means the cost of growing, producing, 
fabricating, manlpulatlng, or manufacturing an article, including the 
cost of material as to which there is no prior ascertained co t of con­
yer. ion; 

The term " import co~ t " means the price at which an article is 
freelv offered for sale in the ordinary course of trade in the usual 
wholesale quantitie for exportation to the United States plus, when 
not included in such price, all necessarf expen es. excluslve of customs 
duties, of bringing such imported articie to the United States. 
. (c ) Not lat~r than December 1, 1923, and at least once every six 
month thereafter, the commission shall report to Congress the results 
of the investigations completed at the time of the report showing-

(1~ The conversion costs in the United States; 

i
2 The conversion costs of articles imported into the United States; 
3 The differences between uch conversion costs ; 
4) The cost of production in the United States; 

(5) The scope and methods of the Investigations for ascertaining or 
determining and the item of cost included within such con-version 
co ts and co ts of production ; 

(6) The differences between import costs and selling prices, ascer­
tained in accordance with the provisions of subdivision (a) of this 
section; . 

(7) The differences in competitive conditions ID the principal markets 
of the United States ; 

( 8) The rate or rates of duty which it deems necessary to equalize, 
such tlifferences In convei ·ion costs, import costs, and selling prices, 
and in such competitive conditions, the proper classification, and 
whether the duty should be specific, ad valorem, or ad yalorem and 
sp cific · and · 
. (9) The prouable effect in dollars, as nearly as it can be estimated, 
of each rate proposed as it affects American grower , producers, manu­
factu.rer and consumers ; and the probable revenue to be derived 
from the

1

impo ition of ea.ch duty. 
(d) In carrying out the provisiom1 of this section, the comm1ss1on 

shall po sess all the powers o.nd privileges conferred upon it by the 
provisions of Title VII of the revenue act of 1916, and in addition 
it i authorized in order to ascertain any facts required by this sec­
tion to require any importer and any American grower, producer, 
manufacturer, or seller to file with the commission a statement under 
oath giving his selling prices . in the United States of any article hu­
ported, grown, produced, fabricated, manipulated, or manufactured 
by him. 

( ) Any commissioner, office1·, employee, or agent of the commission 
who divulges any information or da.ta received relating to the importa­
tion rowth, production, fabrication, manipulation, manufacture, or 
sale' o a specific article, except in a report under the provi ions of 
th!R section or except in so far a.s he ls directed by the commission 
or by a court of the United States or n judge thereof or by a com­
mittee of the Senate or the House of Representatives, and any person 
who knowingly sollctts or receives any such information or data from 
any such commlssioner, officer, employee, agent, or adviser, shall.1. upon 
conviction thereof, ue punished by a fine of not more than $1,uOO or 
l.mprl onment for not more than two years or by both such fine and 
imprisonment. 

(f) The commission is authorized to establish and maintain an office 
tn the principal customs port of entry of the United States, or else­
where for the purpose of directing or carrying on an;v investigation, 
l't'ceivlng and compiling tatistics, selecting, describmg, and filing 
samples of article , and performing any o! the duties or exercising any 
of the power· imposed upon it by law. 

(g) A copy of each r<.•port to Congress, under the provisions of sub-
6iv1 ion (c) of this sectwn, shall be forwarded to the President, and 
the President is authorized to require such additional reports and 
facts as he deems necess ry. 

(h) The first sentence of section 701 of the revenue act of 1916 is 
amended to read a follow : 

" "' EC. 701. That each member shall receive a salary at the rate of 
Sl0,000 per annum." 

Mr. FRELINGHUY.'EN. .I ask that the amendment be 
printed immediately for the information of the Senate. 

Tile PRESIDENT vro tempore. It will be so ordered. 

l\.Ir. STERLING. Mr. President, on yesteruay I pre ente<l 
an amendment as a substitute for subdivisions (n) aucl (b) 
ot section 315. -I am not Qffering it now at all; it probably 
would be improper for me to do so ; but I think it would be 
proper to ask that it be read at the desk at this time. I un­
derstand that there is no objection on the pnrt of the chair­
man of the committee, and I ask that it be read. 

Mr. POMERENE. Mr. President, I am uot , l1re that I 
understood the Senator. Does he mean that he ha offered it 
as a substitute? 

l\Ir. STERLI~G. I am not offering it at the pre ·ent time. 
but I think it would be proper to have it read at the pre ent 
time. 

l\lr. POl\IERE~"'E. But is it to be, when offered, a ubstitute 
for--

1\Ir. STERLING. A substitute for subdivi ions {a) ancl (b) 
of section 315. 

Mr. POMERENE. I know, -but of the amendment as origi­
nally offered by the Finance_ Committee or the one offered thi 
morning? 

Mr. STERLING. It was drawn to be offered as a sub ti­
tute for the original offering of the committee. 

The PRESIDENT pro tempore. If there be no objection, 
the Secretary will read the proposed amendment. 

The READING CLERK. Beginning on page 272, line 3, it iH 
proposed to strike out down to and including line 19, on page 
274, being all of subdivisions (a) and (b) of e ti on 315, an<l 
to insert in lieu thereof the following : 

SEC. 315. (a) In fixing the rates of duty provided for in this act 
it is hereby declared to be the purpose of Congre to equalize the 
dift'erences in conditions of competition in trade in the markets of the 
United States in articles wholly or in part the growth or product of 
the United States and in like or similar articles which are wholly or 
in part the growth or product of competing foreign countries. For 
the purpose of assuring such equalization the President is authorized 
to at any time request in writing an investigation by the Tariff Com­
mission of the differences in conditions of competition of any such 
article or articles. It shall be the duty of the Tariff Commission. 
upon such request, to inve tigate said differences in conditions of com­
petition, taking Into account difference in conversion costs and costs 
of production in the United States and in such competing foreign 
countries and also the costs of importation of anl such article or 
articles, and upon conclusion of such investigation o make report of 
its findings of facts to the Preslden~1 including a finding as to what 
duty or duties in the opinion of we commission a1·e necessary to 
equalize differences in conditions of competition in trade in the mar­
kets of the United States. 

If tt be found on such investigation that any duty fixed in thi act 
does not equalize the said difference in conditions of competition in 
trade, the President shall then, upon and according to the finding.· 
reported by said commission, have authority to determine and pro­
claim the changes in classification or forms of duty or the increa e or 
decrease in any rate of duty provided in this act which is shown by 
any ascertained differences in conditions of competition in trade to b 
necessary in order to equalize said conditions in the markets of thf' 
United States. That 30 days after the date of such proclamation or 
proclamations such change in classification or in forms of duty ball 
take effect and such increased or decreased duties shall be levied. 
collected, and paid ou sucll merchandise when imported dit'ectly or 
otherwii;:e from the country of origin into the United tate : P1·0-
vide<l, That until further provided by law the total increase or de­
crease of such rates of duty shall not exceed 50 per cent of the rate 
specified in this act or in any amendatory act. 

(b) If any investigation and report by the Tariff Commi. sion matl«> 
on the request of the President shall disclose the fact that an industr:v 
in the United State• ls being or is likely to be materially injured by 
reason of the importation into the United State of foreign merchan ­
di e, and if it shall be further shown by such investigation and 
report that the value of ·a1d foreign merchandise as determined under 
provisions of paragraphs (1), (2), or (3) of subdivision (a) of sec­
tion 402 of this act is not a certain basis for the a essment of par­
ticular duties, the President shall by proclamation make such find ­
ings public, together with a de criptlon of the class or kind of mer­
chandise to which they apply and in such detail as he may deem nec­
essary fol' the guidance of appral ing officer ; that in such cases and 
upon the proclamation by the President beeoming effective as herein­
after provided the ad valoren1 duty or duty based In whole or in part 
upon the value of the imported article in the countrv ot exportation 
shall thereafter be based upon the American elllng prlce, a defined in 
subdivision (f) of section 402 of this act. of any imilar competitive 
article manufactured or produced in the 'Cnited States and embraced 
within the class or kind of imported merchandh:e upon which the 
President has made public uch a . findillg and proclamation. 

That the ad valorem rate or rate_s of duty based upon such Ameri­
can selling price shall be the rate found upon said investigation by 
the Tariff Commission to be necessary to equalize the said differences 
in condition.s of competition of trade in the markets of the United 
States, but no such rate ~ hall l>e decreased or increased more than 
50 per cent of the rate specified in Title 1 of thi act upon such 
merchandise. Such nte or rates of dutf hall become effective 30 
days after the date of the aid proclama tlon of. the President where­
upon the duty so estimated and provideu shall be levied, collected, an<l 
pai<l upon such merchandi e in the manner herein prolided when im­
ported directly or otherwise from the country of origin into the Unitecl 
States. 

Mr. McCUMBER. l\lr. President. I de ire to ay, first, that 
there has been >ery little change made in section · 315. It is 
shortened by the propo,ed amendment; it is more logical, I 
think, in its construction. It make clenr that -which was not 
clear in the original amendment-that tbe President shall not 

\ 
\ 
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11. ·e tile _\merican-valuation ba ~is for levying a dut~· until he 
La ." :-1)"\eertainetl tlla .; the tluties which he might levy by an in­
crea -:e of 50 per cent upon the foreign valuation will not effec­
tuate tlle purpo ·es of the section, and: he is to go to the Ameri­
ca11-Yaluation uasi · only when he has ascertained the impossi-
1.Jility of effectuating the purpose by impo ing the rate upon 
the foreigu-n1luation ba~h:, and has proclaimed that fart. and 
ha:--. ]n aclclitiou, proclaimed tlle rate nece sary to effectuate 
that Jinrpo~e upon the American selling price basis. 

..._"uhdiYi ion ( c) specifically provides that the President hall 
not make an;r change which will raise the dutr where the law 
it~eJf has fixed a maximum rate of duty. That change is in 
adtlition to the modification of the amendment as originally 
prop ._ed. _ 

l\lr. ~"DERWOOD. Will the Senator allow me to a k him 
what he means by fixing a maximum rate of duty? Does he 
rne:m that if the duty Is specific the President can not change it? 

::\fr. l\IoCU:MBER. No: I mean that where the law pro"Vides, 
a. in the case of glove , for instance, that no rate shall be 
bi 0 'Lter than 75 per cent. In the other case it is not a maximum 
rate. 

... Ir. U.KDERWOOD. Where Congre s fixes a specific rate, of 
conrs , it ha. fixed by that the maximum and the minimum. I 
merely wanted the Senator to make the point clear. 

::\Ir. McCUMBER. The point is clearly expressed that it is 
onh· in tho;;;e ca e where the law has declared that the rate 
lla'n not exceed a specified ad \alorem rate. The President is 

111)t authorized to make any change wllere the law o declare . 
l\lr. Sf.Ml\IONS. Mr. President, in the bill a maximum ad 

""a1orem rate i fixed, based upon the foreign valuation. The 
Senator means that if the President shall substitute, in the 
ca!',.. of any particular article, the American valuatlon for the 
foreign valuRtion, then the maximum rate fixed in the bill upon · 
tllt> foreign Yaluation shall apply to the American valuation as 
fixe'l b~- the President? 

:\£r. l\lcCUMBER. I do not think I quite w1derstand the 
que~tion of the Senator. · 

Mr. Sll\11\IONS. In the bill maximum rates are fixed upon 
the foreign "Valuation. Now it i proposed to authorize the 
Pre ident, under certain conditions, with respect to certain 
articles, to substitute the American valuation. If he substi­
tute. the American valuation in the case of an article on which 
we ha"Ve fixed a maximum rate, will that maximum rate mean 
the maximum rate as applied to the American valuation, or as 
applied to the foreign valuation? 

l\lr. l\IcCUMBER. It will leave it as applied to the foreign­
Yaluation ba i . Under the amendment as drawn the President 
hai; no authority to increase by any proce s a duty beyond that 
wlJich the Jaw it elf declare to be the maximum, no matter 
whether he should take the foreign valuation or should accept 
the American valuation. If it would rai e that duty so that it 
would be more than what was fixed by the law upon the foreign 
nluation, he would be prohibited from exercising his judgment 
on it. 

There i" another change. We have provided by this amend­
ment that the President shall take into consideration a large 
number of conditions which we specify in fixing the rate, such 
as the difference in the costs of production, the difference in 
wage,., and the difference in the whole ale selling price ; but 
we have pro\ided against what we regarded as a possible dan­
ger, and that is the danger of the Ame1ican or any selling price 
of an article being ba ed upon huge profits. Therefore, so far 
'a the question of the selling price is considered as affecting 
the differences in conditions of competition, the President is 
limited to an allowance of only rea onable profit in determin­
ing what the rate should be. 

Again, l\Ir. President, we have inserted in the amendments 
l\"hich we ham otl'ered the provisions contained in the amend­
ment offered by the Senator from South Dakota [Mr. STERLING]; 
and also the provisions contained in the amendment offered by 
the Senator from New Jer ey [1\Ir. FREL:U-GHUYSEN]. I think 
we ha\e inserted practically all of them but subdivi ion 8 of 
Bubdivi ion ( c) of the amendment offered by the Senator from 
Kew Jersey. 

The amendment of the Senator from .Ke'y Jersey [Mr. FRE­
LI~GHUYSEN] practically states that the Tariff Commission shall 
1L"'{ the equalizing rate. -tl1Rt is, if they recommend to the 
President what rates or what changes in classifications or 
forms are necessary, they thereby directly advise the President, 
of course, that he should follow their ad"f"ice. The committee 
thought it hardly proper to place in the hands of a commission 
compo ed of three po~siuly ardent free traders, and three pos­
i::ibly ardent lligh proteC' tic1ni. ts, the duty of ascertaining ancl 
fixing U1os<:· rates. "\Ye sn~- t0 tllat commission, "A certain all 
of the facts essential to advise the President," but we do not 

say to that c>ommission, "You shall al8o advise ho"' he shall 
make these rates to comply with the pro"°ision of the law." 

I am very doubtful if the six of them could agree upon tl1e 
proper rate. The free trader would regard a very low rate as 
the proper rate. A high protectionist, I think, would possibly 
look at it from an entirely different standpoint. and would ad­
vocate a different rate; but when we a ·k them to get tlle ffl.cts. 
we do not care whether they are biparti ·an or no-npartisau, 
they can possibly agree upon certain facts, which we a k them 
to ascertain . 

l\fr. U~DERWOOD. Will the Senator, for information al . 
low me to ask him another question? · ' 

1\Ir. l\IcCUMBER. Certafoly. 
l\Ir. UNDERWOOD. I understand, then, tile proposed 

amendment <loes not require or expect the commi ·;·ion to re­
port to the President anything but fact ~ , and does not expect 
them to report to the President the conclu ion ba ed on th 
facts they a certain? 

l\Ir. l\IcCUl\IBER. That i correct. 
l\Ir. UNDERWOOD. Does the Senator, then think that if 

this should become a law the President of the
1 

United f'tates 
would have either the time or the opportunity to take the facts 
presented to him and work out a conclusion from those fact . 
in the mauy intricate cases wbicb arise in the con. ideration of 
a tariff? 

Mr. McCU~lBER. I do. 
l\lr. UNDERWOOD. I do not think the President of the 

United State.s would have a chance to do much else, then. 
Mr. McCUl\IBER. I do not want the President to be gov­

erned entirely by even the facts which the Tariff Commission 
may find. 'Ve ha-ve our Department of Commerce at wor}( 
gathering statistics and data. We also have our State Depart­
ment at work gathering statistics and data, and I want the 
Pre ident to have authority to deal with all of them. 

l\Ir. UNDERWOOD. If the Senator will allow me, of course 
I am very much opposed to the proposal of the Senator. I 
think this power should continue to be vested in Congre~s. 
But if you are going to take a way this power from the repre­
sentatives of the people and put it in the Executive, I have 
no objection to putting the responsibility on the President, tlie 
highest officer in the executive branch of the Government · but 
I do say that if you are going to do that, it seems to me re~ on­
able that the men who a certain the facts should also report 
their conclusions, not that the President should be bound hv 
their conclusion · but that he should have the benefit of the£r 
conclusions after they have in"Ve"tigated the facts. I ee no 
reason against that--

1\Ir. McCU~1BER. Mr. President, I have but one hour to 
pre ·ent my view . 

l\lr. UNDERWOOD. Let me finish this and I will not inter­
rupt the Senator further. I see no reason against that, unles 
you expect this commission to report the facts officiall v and 
their conclusions unofficially, and not let the country aiid tlle 
Congre s have the benefit of their reasoning in con idering the 
matter. 

Mr. l\lcCUl\IBER. l\Ir. President, if the Senator will read 
over carefully the directions given to the Tarift' Commis~ion, I 
think he will find that they are to present to the President all 
facts nece ·ary for almost immediate conclusion a to the rate 
of duty. I do not want to convert the Tar!n'. Commission into 
an organ to make tariffs for the United States. I do not want 
even to introduce that idea. I agree with the Senator entirely 
that the policy of levying tariff and the rates on each pa1:_ 

ticular matter is a policy that should alway be left to the 
good judgment of Congres , and we can lay dow·n no general 
rule under which it would be safe to place the tariff rate-makin ... 
power in a commission. But the exigencies of the chaotic con~ 
dition that now confronts u in the .commercial world are the 
only justification for the added power that is to be given the 
President, and I want it taken away ju t a N soon as tho~·e 
exigencies no longer exist. 

l\Ir. SIMMONS. Mi·. Presiclent. -will the enator allow me 
to ask him just one brief question? 

Mr. l\IcCUMBER. Very well. 
l\Ir. Sll\UIONS. I ask the Senator if under the amendment 

in any case the President can rai:e the rate without first hav­
ing an investigation made by the Tariff Commission ancl a 
report? 

1\Ir. McCUMBER. He mu.st haYe an inw.~ti~ation made be­
fore he can rai ·e the rate and a full heariug must lie gh-en. 
The source of hi information for the mo._ t part rnn~t necef\­
sarily be the Taliff Commission, but he may haYe information 
from the other department!'l, which would nl ·o guide ltiru. 

Mr. SIMMO .... rs. But lie can -not act without a report from 
the Tariff Commission? 
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·Mr. McCUMBER. He can not act without a report and with- · SEc. 315a . .That in order to regulate the fo1·eign commerce of tbe 
t fu11 11 · d d l ti -" h t "'~ ti d Unftea States a:nd to put into force and effect the -policy of the Con-ou a r earrng an a ec ara on 'UL w a u.u:: n 8· gress 'by this .act intended

1 
whenever tbe 'President, upon investigatio.n 

~Ur. WALSH of 1\.Iontana. May I remark ·that there does not of . he differences in canditions of .competition in ,tbe principal ma1·kets 
seem to be anything -in the amendment which requires him of the United States of articles whoUy or in pa1·t the growth o.r product 
even to consult the Tariff Commission? of the ·united ·states ·ana of like ·or similar articles holly or in part 

"Ir. ll~cCUMBER. We pr·ovi"de that .for the purpose of assi-"'t- the -gro.wth or proiluct o·f competing ·foreign countries, shall find it _., ..1.u ~ 0 thereby shown that the duties ..fixed in this act do not -equalize 'the . aid 
ing the President to fix the rates of duty tile Tariff Commission differences in conditions of competition he shall, by such investigation, 
shnll furnish certain information and investigate certain things. ascertain said dlfferences and determine and prociaim the changes in 

dassifications or forms of duty or increases or decreases in any rate of 
'fhat is for the pm;pose of ·his using that information, of course. tluty provided in this act shown ·by said ascertained differences in co.n-
N one of us want to say that he shall close his eyes to any other ditlons ot competitfon necessary 1:0 equalize the same in such markets 
information or, if he has from the Federal Trade Commission of the United States. . 
information which the Tariff Commission does not have and The bill then provides that 30 days after the date of the 
wbicb the Federal Trade Commission have obtained through in- proclamation of .such changes in the classification of forms of 
vestigation, that he must wait until the Tariff Commission have duty sucb jncreased or decreased duty shall be levied, collected, 
duplicated their .-efforts. and paid on.such merchandise so impoxted. By the same section 

Mr. Sill:MONS. I fu11y understood that the President might 1 U is then pr.ovided that the rates o:r duty shall not be increased 
a.ct on outside information that he saw -fit to .obtain from any 1or .deci·eased wore than 50 per cent of the rates specified in the 
sources, but the question I had in mind was whether the Sen- bill. 
ator thought his amendment suffi~iently mandatory -upon the Mr. PO:M:ER~"E. Mr . .President--
PI'esident to take from him the right to increase the rate The PRESIDING OFFJ:CER (Mr. OVERMAN in the chair). 
without fill inve tigation and report by tbe Tariff Commission. Does the Senator from North Dakota ·yield to the Senator from 
It did not seem to me that the amendment was quite strong Obio? 
enough for that pmpose, that it was merely directory to the Mr. McCUMBER. 'I yie1d. 
President but not mandatucy at all. l\fr. POMERENE. 1 .tµ.ink the S.enator perhaps misstated or 

~~r. ~IcCUMBER. He has to have an investigation made. misread the word. As he quotea the section, he said -within 30 
Under existing law the Tariff Commission is directed ·to fur- days after the date, and so .:for.th. 
nish him information upon his 1reqnest. 1 do Jlot .know how Mr. l!cOUMBER. We.haye changed that to 6-0 days. 
we could make it --rery much ·stronger nnless we iwould say Now, subdi>ision (b) of said section, after reciting the same 
that he must .wait for the Tariff Commission to .act upon some- as subdivision (a), provldes that when the President sb.all tind 
thing iwhich he may already have ·obtained i'rom other depart- :it shown by theJnvestigation-
ments of the Government. ·that th~ duties prescribed .in this a.ct do not equalize said differences, 

'rvT>E TE :n id ·n S . and shall "further .find it 'thereby shown "that -the sald ·aHferences can not 
Mr. ·PO""~ N · • r. rres ent, 'Wl the enator pe-i·m1t ·be ·equalized by pzoceed1ng under tbe .provisit>ns 'Of ·subdivision (a) -Of 

me to ask him a question? this edtion, he shall -make .such ·findl:n.,"B public together with a descrjp-
1\Ir. McCUMBE-R. Certainly. tion .of tbe class or kind ·of merchand~e to which th~~ apply, in ·such 
llf' PO';\ ·~L'1'TE rr ld uke .+1.~ ·S ,,. fin ll detail as may be necessary 'for the .gmdance of appra1sm_g officers. 'In -..1.wr. .l,) . .uw."-.11... . • .u. WOU1' .Jl..l -~ enator to ue e D. ttle such cases and upon the proclamation by the President becoming effect-

more clearly, ;i:f he can, what is meant by the pbra e "deter- i e ·the a.tl :valorem "d'uty or duty 'based ln '!Whole or in rpart upon tbe 
mine and proclaim the changes in classifications." I ·want -to value of the imported article in the ~o1;11try of e~portat:fon Bhan. t~«:re­
"""'plajn :illiiefly so that the Senator maxr answer me lilO e di- after. be -based _upon the American sellin .. ,price, "as defined in subdrv1 IOil 
..,,.... • ., r (f) of section <102 of this act-
rectly. We ·do :not.Jiave a duty ~on shoes; b~t suppose we bad a And forth. 
duty ?.n _sho~ and another d~y on a 1certam cou:iplatea:mann· Subd~ision ( c) provides: 
factm~_ ia:rticle-of leather, which would ·be an entuely-Oiffer~nt .(c) That in ascertaining the 'ditraences in coni:litions of competition, 
propo5nbon. ~oes the S~ator. 11Illlersta:nd by that expression under the ·p-rovist011s -of •subdivi.slons (a) 'llJld (b) nf this ectlon, 'the 
that the -President cuuld, m his wisdom, ;take 'Shoes out of '8. Rresident, Jn so :tar ·.as he :finds t 1,>racticable, ;shal!- take into. consicrera­
paragnaph W.hiCb related '0XCluSiVe1y 'tfO shlJeS and turn it OV01' tion (J.) the differences in conditions in cproduchon, i'D;clUcling Wl),geS. 

• • 1..: h •~-;1 co ts nt lllaterial and othel' items i.n casts Of ·protlm!tion of ·such •or 
to another 'Paragrn:ph W.LUC -relaLOU to other leather ·goo<ls, similar merchandise in the Un1ted States &nd .in •competing fo:reirn 
thereby aO.vanoing rthe rate on -shoes, and then change that rate countrlf'B; (2) tbe tdltrerences tn ·the ·wholesale .selling1J1'lct"S of dome-~tic 
50 per cent upward or 50 per cent downward? and)!o1·eign merchandise in the principal markets of fhe United ·state~. 

• 1:1 •but in ·ctmsidertna prices as factors in ascertain!I)g d1ffE!l'ences in cond1-
Mr. McCUMBER. No. .I simply unuerstand by change in ttons df eompetttlon ()nly -rilRSonable profits :-Shall be llllowed · and (3) 

da~sification that in the case of a paragraph -containing many RDY other advantages or disirdvamages in .competition. ' 
articles 'that it might become necessary ito ·p:rovide different It ·then ·provJdes .that oppontunity for 'hearing 'shall be given. 
specific or ad valorem or compound cblties -upon 'the different It will be ubserved, Mr. President, that the .provisions of sec-
aTticJes in 1the -par.agi::aph, ·in order 'to ·provide :rates that will tion .315 (a) rand subdivisions (b) :and ~c.) rest not alone upon 
egualize competitiv:e conditions. It 'Will be noticed that it -is the power ot ·Congressto impose•duties, ·but also ·upon the power 
prodded that .nothing in this •section ·shall be .(!()nstrned to of Congress to regulate commerce. The whole grant of rthe 
authorize a transfer from the dutiable list to the free list or pertinent 1p;owers .reposed by the Federal ·Constitution in Con­
from tihe free list to the dutiable list. I did not thlnlr that gress reads .as £o1lows, a:s found in iarticle -1, section , : 
was necessary, 1mt we -wanted to :make it certam "that no The CODgress shall have power 'to lay rand 1collect 'taxes dntil!S 
claim could be made 1:ha:t he could or should so tranSfer an • • .to r~uulate commerce with foreign .Jlations. ' ' 
article. · And in subdivtsion 18: 

Mr. 1POMERENE: 1 had that mrrdification in 'ID.ind, 'iI 'the tro make -all laws which shall .be necessary and proper for carrying 
Senator will permit me t-o say so, 'but, neverthe1ess, under this in.to .execution the foregoing J>o.wers. 
provision -if there was a 'duty of 50 .per cent in une paragraph I especially call attention to th.e :fact that the Constitution 
and rm per C!ent -in another aragraph, '.he could Change :it from not only grants the power ·to ·Congress to do these .things but to 
the 50 per cent Class to ·the 15 per cent class ·and also clrange Illll.ke .an oth~r laws .necessary -or .proper to make them effective. 
it from specific tto ·ad V'a1orem or from a:d valorem ·to specific, Returning now to section 815, subdivision (a)., of the hill, .it 
and then ·either add to ·or take from it ·oo rper cent. 'is =not that will be noted, first, that the proposed law r.ests upon the ·autbor­
right? ity to regulate commerce .as 'Well EIS ·on the ruuthoritQ rto -collect 

1\Ir. 'McCUi\!BER. The adding to or taking 'from must not ·be duties; ·second, that the .President is direoted .to investigate con­
more than 50 per rent upon th:e rate that is fixed by law if he ditions ·of conu:>etition .between domestic and .foreign mer­
increases it rnor less ·than ·oo :per cent if 'he lowers it. If 'be chandise in the ·princi.pal ·markets of -the United Stat.es, and in 
changes it and puts it into another class ·mich would give it such investigatlon .he must find 'that the duties fl.x:ed in the act 
a ihigher duty he ·certa1n'ly then could 'Ilot increase that 'higher do not equalize the differences .in condition-a of competition; 
uuty another 50 per cent. That would 'be vioJative of the law. third, he .must ascertain wh-at those differences are; and, fourth, 

Mr. POMERENE. That is one •Of the things about -Which I he must then proclaim the changes either in classification or 
hay·e not been quite clear, ·because if it were a 50 per cent -rate :fo-.rm of 'tl:uties or the increase •OT decrease .in any rnte of ·duty 
and 'Was changed to another parag1·aph which bad ra 75 per rent necessary to .-equalize the conditions of competition in the _prin­
ra te, as I construe it, he eould then change that me and add cipaLmarkets ·of too United States. 
50 per cent to the 75 pe1· cent. Mr. President, are the ,powers ·granted the ·Presif.lent as herein 

Mr. McCU~IBER. No; I ·do mot think .so. The ·only -way .he stated in ;violation rof .the Fede1ral Constitution? lt is charged 
could accomplish that would be by _going to the American >Valua- that rthis ·power is ~iolative of the 06nstitution, npon the .ground 
ti.on b3sis if be found tlle other valuation was insufficient. that it h9 a delegation of 1egislati-\"e p<>wer to the PreRident. 

Now. :'.\Ir. President, I want to give ::a little time to the Cbn- In ordar to ·narrow this propo ition down to only 'tllose ques-
S1deration of the p1·opo ition that the section 1113 ·a wllole is ·an tions ..as to which •there may be a clear difference of ·opinion, 
l)IJCODHtitutiona1 elegation uf Jegislative power. 8ect1k>n 315a we mny., <by n ·p1oce of elimination, bring into rf'lief the real 
read : ·debatable ·questions. \\~e nll agrfle, :\Ir. President. to the rule 
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• ter~t-1y ::.tute1l in llillllY legal oprnwu · on that subject that 
" while t11e leg·i;;Iature cnn not rlC'lcgatc it"l power to make n 
Inw it cH11 nrnke a law to delegate a power to ueterrnine ::.omc 
fw·t or ;oo;tnte of thin~-. upc1n wl1iC'h tl1e htw m ke.· or inten<.la 
tt• rnu f' its own a<'t depend." 

- ·,. 1111l' nt lhi~ time, Mr. l'rt-.·itlt>ut. will ueuy that Coue;r !'.:;; 
lllHY tlclt-g·ute to the Pre-..ide11t the mere udmini...trativ duty of 
a· i'l'l'tld11i11g the uitTcrence liet,veeu the col:lt of producln'' un 
:1 rr Id~· i11 a furei~ conn try aml the <.'O-..t of producing- a co111-
pa 1·:1lol~ unid<' iu tllls country, und nft~r a 'i·ertaining that 
iiirt't·rcuc:c· to npply a rnte of llnty Uf>Oll r11e foreign artiC"lc thnt 
"ill qu.11 tl.tP c1lt'fere11ce. I tllink we Hll ~U!Tee to tltnt. 

. Ir. Po.~n,:nE. ·E. .l\lr. l'n•,.,ldent--
Tla· PHE:.'IDI.KG OFFICER Doe:' tht.• ~l·lMtilr frout ~111·tlt 

f•.tk"rn :riehl to the .:crn1t~1r ft'(llll Oltiu't 
)fr .• fC'CCUUEH. I ~·ieltl. 
?lfr. J'(),JI.;[U~,E. Hi~ht iu •onttt·l'liolt wirlt tltt• I oirtl tl1nt 

tilt• . 't:'.uatot· fro111 • ·urtlt 1 •akvra i~ 1111\\ wakiHg, I \\hit tu 1n1t 
a 111w .. rio11 t•i ·ltim. -~ I 1t11dcr,..,tawl lii111. lllldt'l' ht• t..leei:-don 
vi rlw ~upn•tut• Court i11\"1h·In;; -,i1ui111r p1·u\"i-.io11,..; of the )l1·­
J" i11h.·~· Jaw it wa ·, ai11. iu "'ttl>-:tunee. that wheu tl1 • l're,.,ide11t 
f11u111l a c rt;tiu ..;tutt.~ (If fa<-t,.., thell a l't:'rt:lin ~i)e('itk ratl' l•l tlutr 
~111• tlt.1 olJtaiu'! 

:.\fr. '.\h nm. TRF.H. Yt». 
.\Ir. l'U)IEfU<~~E. f)(i·s tl e ~l-'IH1t(11· fl'lllll ~·u1·tJ1 J111kota di~­

cju:!ni-,h l1etwt:'cl\ snd1 a ('it..;e arnl a ea~e wilere the 1•1·t--;itll-'Ht i::i 
~iH·n the authority either to im·n•a..;" or <k ·rc;1 .'t• the rat(' tn 
a11~ I•t•iut within ti1e :i pe1· <.:t-Ht liwit't 

.\Ir. )le 'll.:\IIU<~Il. :\Cc. Pndtle11r. 1 \ill an.;\H•r t11at. (tllt';,tluu. 
\\·,. 111a,\· nutlinriz:e the Pn.~sidl'ut t(J a,.;1..•ertui1t tl1l' ditl.'er<'ll<:(' 111 
tlw t•o ·t of 1 •rod uct io11 of .:lll arti<'h• :t l l.lolllf' :1111 l :ti• rvu.d : \W' 
Ju.t. · "'li~· that if Le fiwJ,... tlrnt tlil' (liffl'renee iu tlw <·o..;t of tlu.· 
1•rtul111..:tiuu of au article at horn and al.road eqnal-, :ill Pl'l' <'l'Ht 
of Ill• foreign Yaluatio11 ht> -..lutll aN1ly tllnt :itl p•·r cellt a,.; tla.• 
loa:-.i,.. (1f a 1lut~·. He ma,\· do tl111t, if we .·ay that th«t is the 
rull·. Just a,.; well as if Wl' ·aid that lie lllight !ix <.'ertuin fl11tic!',. 
Tl111 r i .111. He mu,\· fl111.l thnt it c<1..;b• ." 1 to proulll't• 1111 articl . 
in (_;reat Eritnin auu tltat it eo·t.,; .;l.:!.-, to prc11lu<·f~ it it1 the 
ruitt:"'l :..·tate~. uwl we dE>clure tlit- 11ulk.' h• be tlwt tht• l're ·i­
ll1·11t lmll fix: u clut,\· tlrnt \\ill qualiz tllo. tw1• (·o~t"' 11f pn1-
du•·ti1111. I :1111 nut ,.,;a~·i11~ tllllr 1: wlwt \\"{' 111·opose<l to 11n in 
tlti' i11.·tuu<:l', ft•r WP tln iwt; J.ut l am C'itiu~ that a ... ollt' nt 
tl.Je thing a' to wl1irh I tlliuk we :dl ag-rE'e, UlHlt>r all of 1 It._• 
untl1uritie-:, rnight loe tl 1.11w without C}Ul·~tiouin).{ tht· 1·rnbl itu­
tillltal .111tJJOl'ity. 

)fl'. Jt •~ '"B~ of ~l'W )[l'xko. :.\[1·. l'rP-..itlt>nt--
l\Ir. )l(. T)lBElt. I reallr wi:ltetl to ;:i,·e ;rn liuut· tl• tJJi-.. 

:-.uh.it'<·t. Hwl I tl!iuk I hine i.wt on·1· .1'.i 11duute~ rern~iiuinJ,::. 
}lr .. ru~·E~ of ,._'ew l\1E.>- i<.:o. I am .·ure we will all ron:-;eat 

tlt11 r c lu.- time of the Senator from ... orth Dakota ma~· ht• ex­
te11t It·• l. int· I bclie\'t• tltnt it will he rn•«ei,;sary. I '<houill likt• 
t11 ~ .. t the ,·iew of the ~enat~11· upon on~ pltn-rp of l1l:; pro110 .... i­
tiu11 ru wliidt lie snggP.·t-, we will ull ug-r • , :rncl rhut h rlt:ll wt:• 
c·ould autlwrize tlte Pr . hkut of the lhtitccl .. ·t.1tes tu n .... c·ert:tiu 
tl1 .. dit'ft>relll l' in the C08t of [1rocludiu11 at l10111c :mcl alir·uiul 
nrnl 'I'· ·ify a rut of rlnt,\· which will t'•1n11lize that tlifft:·l'l'lll.' . 
Thal c111 it-.. face lollk~ like a \'ery -..itnvle vrupo:-;it.1011, nwl if 
rltel't' Wl'l'O t•Hly <1ne C(IH<'eru in the Unitecl '"'. tate::1 protludng a 
;;i t-11 urtic:lt· aml if there wert> 0111~- ouc con('erJJ al>road l>l'O­
dndn~ tlie gi\·en urtidl·. po._ ·ibl~· it would he n ~i111pl~ }ll'OI.' ~s: 
liut dul~,. not tl1e ;•e11at(•L' reco1.n1ize tlrnt there i:- a Ya~t diffl'r­
t'JLC'•· !iPtwee11 thnt irnple :tntM1Hmt an<l tlie l'11rn1itio11" wliieh 
:wnwlly t• -j t '! "\\"l' lti1Ye in this <:ouutl\\', for in. Uw1.·t.· 1 a nnt11ber 
uf {'f•ll"t'l'lls vrouu ·i11~ :-te~l pro1.lnct,·--

- Ir. )h.Cl' :)lHEH. T tltiuk I l'Hll under rnm1 what tllt• .'tma­
tor j ... driYiHJ! nt. nn<l I cull u11, w ·r the fillP.ti01t yer: 11ukkl~·. 

Mr . .T(1 ... 'E • of New Jtexi<'o. Tllt•re are a nuwfler of cu11-
l't'l'lh i1r11tlul'i11~ Y!lri<•US other comrnouitll•S in tlii'.-1 eountry uncl 
wu11~ tnaeern;.; 111·c1clu<'iug ,·iwilnr commo<litie~ nhroud nml their 
\:(•i-t-. n1r~· ill t.:"r~at 1le.~rE>t". 

)lr. )IC: ··tDlBEH. l will llll.'\\'el' tl1~ 1.1uestion. ~fr. l'rt:'::1i­
dl•11t. thf're are n !!rear rnuny furpi~u pro1hwers ot: ll1<H1Y artides 
tlrnt are iu1p1.1rt1·tl into th€> U11ite<l .. ·tuh·:;;. .\1·til'il-'~ :11'1' pro,luceu 
in Fr1111 :'t': ~i111ilu1· article;:, 11r~ p1·odu(·e<l iu (;rea1 Bdmi11: they 
arf- l•l'o•lul'ed in tile 1Uffereut <;itie-; in the t'Ulllt~ l'•llmtry, all{l 
the,\· 1trt• lo at Yar)·i11g iirices: yet tl1e nppruii-;er iuu.t ti.lid th~ 
:- lliu, price in whol~ ale t1uuutitie in the pnrrkuliu· mnrkc·t 
or e 71•urtatiou. \\'p • re ~mntiu~ no wiuer iiow~r thu11 that 
wht"n we proville that the Pre.-id{>nt L lmll fi.1111 the <litfol't"l1ee 
betwe-en tlle co~ts Of pr(lduetion. lfo will lutn! to tuJ·e rltl' ge11-
er.tl N•_t. ju~t the • arne a thl· n11prui.·er lln~ to nrrin' nt a 
gt"u .. ral elling price in the place of pro1luction. tttul hl! rnn~· 
tn ·c oue cit~- iJJ teatl of .lll(Jtl1er. wd t l1t>re is no a11PP<tl from 
thP llect· iou. 'l'be power is i:;rautt!d i11 a tlwu-. nd differeut 
\HQ"'!i . 
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:\Ir. UDIO. •••. ~fr. Pre ide11l. i11a~· I a::;k the s~nutor ju:-it 

one que ·tiou? 
The PRJDsIDL'O OFFICER Doc·· llie .'t•uator .frolli .Xo1·th 

Dakota yield to tit ._'ena tor from • · t,rlll Carolina? 
l\lr, .lcCU:\lBBn. Yes. 
.. Ir. ,'DlMO ... ~K Suppo!'le th I'rc~ident tin<ls tllut tlte -..vhole­

sule elliug J>rice (If an article iruvorteu from .Fra.ut:e i. ouo 
rlliu•Y nnd of :m urtide intportetl frt•lll Italy is another thin;;. 
antl of an ttl'ticle import .d from Great Britai11 is another tlling, 
will he makt~ his tirnliug o a · to avpl,\ ouly to tlle article from 
;reat Brltaiu 01· (lIJly to the article from Fruuee, or will lHJ 
rnak~· it up[il,\ to irnportntion from all three of those countrle~, 
w•twitbstttrnli11g rl1t- 1.liffercneP 111 the · ~uinf;{ prke'! 

)fr. ~Cc<..TJIBEH. It s11 httppens th•U wlleu we attempt to 
1-'itnaliz{• \.'OJH1itio11 · in tr:ule> we 1.."'1.Uali;r.e thetu ou tbe eom· 
I>t>tith·e nrtide. .\rtide:s tlrnt nn· cowpt"tithc in oue couutr.v 
HHIY not be c·o1U[H!titi,·e il1 auother; ;trtide:-> from uue c:ouutry muy 
he drin'n Pnt uf tllp marker entirely. The Pre ·itle11t cn11 fillll tli~ 
.ou1·1·e frorn which the dnn~crous ('Olllpetitlou arises, uml lie 
nrn. t ~uu1·d n~ain~t tllut lllll'ticular om·1·e, evc-11 thougl1 it muy 
t•xe'] 111 lt:• tlu· i11q1urt a tio11 from n iwt it er c-onntry. it: it i. the 
;o,•Hll'''e tlrnt th1v1ttP11~ to <le. tro:r . or iJJ,iure the eompetition in 
the rnarket:-i of tht· l.'11iterl .'tutt-s. Tlrnt i~ tl1e cn.~e \Vitll all our 
tariff,.;. Thl• 1w114'iltK hill u · it i writtt•u exdudes nrnuy article· 
1'ro111 Gn·at Hritai11 tl111 l ma~ bt= in1pol'ted from Fl'auee arnl 
ft'u111 Ge-rnuw,r. 

)11·. ~DIMO~... ~p thnt. n' I \Uttle1·~ttUtd-lllHI I Sillll>lY 
w:.1;1tt>il to uwlC'l'!'4ta11d tlle :-\l•natul'·_. po._·ition-if the I'r('si<le111 
Ji1ul thill tl1e 1·11rn111-•ritio11 whiclt is di:-:adnmtngeou to tlt1• 
r11itl'11 . 'tate~ •.'Olllt'!'4 frolll Itnl~·. he \\'Ollld hn ·e ltis fiual ('Oll­

clt1i-io11 ;llld a.cti1.111 ll[1t11l the uifl'Cl'l'lll' in the cost lietWl' 11 Jt,tl.V 
nnc1 thi:-i t'•lllltQ'. 

.. fr. )le< T)IHEH. Cerlniul,\". 
-;\fr. ,'ll\DIO .. ·~. ..\ltltnugh his attiou mig-llt 11ot lw .iustitit•d 

ir' It were !la.'1~11 u1wn the eost iu (;l't'Ht Hritaiu. 
)Tr. )fcCU~1BBH. Yes; the . 'enator is corrC'd. 
-:'lf1·. T're~ldent. I think it <'au 1111t he tleuit>d that tile Presi­

dent ean fix <l rlltP .of 1l11t.'· tltut will meu. Ut'l' tl1e tliffereuee j11 
tl1t- l'fl'-41 of pr1..11lm~tio11 aft(•r lle ltn~ f<•un1l it. Thnt i!':I n ·imple 
proposition. Likt-Wi!'.4t', l 1 hi11k tlw t tht- l't't>sitlent ruay lie tli­
redt-11 tu u '''l•rtain tit£' whole~ale market vrite of a curn11aruhlu 
a1·tkh• in this nwl 11 foreign counn·y nml appl,v a rate uf <luty 
whieb will ('<l.lWliz(• tilt> differeare iu tlte two, if we dt:><.:lnre tllut 
that i · uur poli<·." tl1nt we wnnt to equalize thr ;•elliug 1>rke or 
tlte <'ornpt•titi" Hl'tidE.'!:i in thi.' <:ouutr~·; ill other word·, it is 
Iltlt ueeessary tl111 t t'ougre. • ·llould preH •ribe juf.lt what th• 
rnte sltonlfl ht>. hut it mn~· lE.'an• the fixing of that rate to th• 
l're,·ideut in l\L'tordallt'(' with the rules prorided in the law it­
Helf. 

But. :\Ir. l're:"ideut, the mere cliffl'l·euce between the cost of 
pro<hwtiou in t\\ <• conntrie-.; or the were difkrence bctwt•eu the 
. ·elliug prite. of two urtitlt• ln the re ·pectiYe rountl'ie.· may 
not l•e ree:artied ur '011gre~s to ue a ~utlicieut protec:th·e tluty, 
uwl ·o Congress lllll,V llired tlle Pre:-ideut to !\.'certain tile co ... t 
of tntn.'portin~ tlw :ntic:le from the foreigu rouutry to tlte 
i>rindpul mnrh•t h1 tui..; cou11try :1ud al:-lu u~ · rtuiu the co.l 
uf tran:-iportiu~ a c.-t•J11paralile article from til :tiel1l of produc­
tion in thi cou11tl'y to Ute tielcl of 1·011~umptio11 in this country. 
\Y(.• do not give him tllat power iu thiH uill, lrnL I ;-;ay we could 
~iYe hiw tliat power. awl lie could t:1ke tlwt ns a ba1-1H iu nclcll~ 
tio11 t11 the otlwr uitses in determiuini; what sltouhl he a rail• 
of <lut~· thu t wo111tl P<JUnli7.e tlt i wo. 

)fr .. 10_ ·p,, • of ... 'ew )fr.xico. ){r. l'l't''-ideut--
'rhe l'H.E.'IDL ·r~ (>Pft'I 'ER I•oc· · tht> ~<·11u tor fr 111 • ·l•rt h 

Dakota Yielcl ro ·he :euntor from - • w .. foxiro ·: 
:.\Cr. ~icr·u~mrm. I clo. 
l\fr. J >NJ<),· of .:X<•w ::'tfoxito. I ~ houlll Ilk to make an in­

quiry r~'"urdln~ that matter. ... lay I inr1uirl:' to wlw t point in 
th<' Unitetl .'tnt(· · trauspcntatiou eo ·t wC>ulcl be acct·1ne'1 as tl1 
actual co~t tcir tbP purpo,.:P. of ti. inK the cl11t,,-? 

Mr. ~ll'CU .. lUE lt. ~Ir. l'ret'icleut, it will he obserYl'U tbnt iu 
thl' a11tltorit~· to tal· • into consicl rntiou matter:s wlliclt .'hall 
gniue th l'r"'sidc·nt': jud~ment we hHYP left out of tbnt ro11-
sidern tion t~ut i rely rl le q ne..,tion of T1'lll1!'4!)0rtu tio11. Of com·.., •. 
tl.ie <tlJP~tiC•lt of h'f111:-;p11rtn.tio11 llCC'C'!=lsuril~· doe" ti~ur in th+> 
queHtion of ('(110petitit111: lrnt no one wislll-'u to give tl.l Pre..;i­
<lent tltf> powt>t' to tak<> eYery n11i111portm1t artide that h pro­
tlUC'f'<l iu a .. N·tion (}( thP country so far tli:'tnnt that the frei~ht 
it.'elf woultl hl' rnu11Y tin es what th article woulu b~· worlh 
iu tlte tielcl 11t <.011,..,11inptio11 under the ortliuurr taritl' dnties. 

)fr. JO .. r~. · ot' _ 'ew ~lexico. - Cr. l're:ille11t. if I rn:1y l>e 
perntitted. iu ordel' t•> ~iw voint to wy inqniry--

Tlle l'HE~II>L. 'U UFlfl 'EH. Dne: the ~{'1111wr f11rtlll'r 
yield? 

:.\lr. ::\It 'l.i .\U:EH. I ~:ielil fur tt. <Illl'~tiou. 
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:\Ir .. JOXES of .._Tew ~feAi«o. I have in mind tbe fact that 
the co~t of trum;port11tion of chinaware from Japan to the 
Uuite<l StatPs is ahout two or three tim as much as it is from 
l~nrope to the Dnitell Rtate , Rnd there would be the question 
of the differenl'e in coHt of transportation from the different 
(·ountrier; of U1e worl<l. Who would make the choice and say 
what should lie the one tran ·portation charge which should be 
ni;;ed in fi.·in~ thE> rntP? 

~Ir. :i'UcCUMBER. The rt>al thing that the President is to 
cletermine ia the conditiou · of competition in our own markets. 
The artirl ... i~ hronght l1ere. It is sold here. The comparable 
Ame.i·ican artkle is produced here. It is sold here. Reduced 
(lown to the tiual re. ult, the real question is the question of 
tlle wholesale qu~mtities in the markets of the United States; 
l.mt all of lliese tbingi.; may l.Je investigated and considered. 

Ro, .Mr. Presi11ent, an export duty levied against or a subsidy 
gi.-en to any artkle of any country of export may, with equal 
propriety, be sub11l1tted to the President for investigation, with 
<lireetions to make due allowance for it in arriving at nn equallz­
iug duty. So of the uifference in exchange and o of any other 
n1lY1:1ntage or <li. advantage. In every one of these ca es the 
Senator frow Montana. au<..l eYery other Senator must concede 
tll~t the p<rn er to t1ncl the facts nnu apply the rate necessary 
to ellualize the conditious of competition in the United States 
ruarket may he <.lelegatf'<.l to the Pre~iuent for the purpose ot 
equalizin~ «ornliti<mH of C'omvetition in the home market. In 
thil'I case Uon;.:;1·e14s 111akes t.lie law an1l prescribes the condi­
tinn. IDJ<ler wl1i<:h it is to lw rnu1le applicable. Tbe President 
performH onl.v tlle udmini:..trative uuty of a.·certaining the facts 
ttntl avpl;ving tlle law to those fact. to bring about tlle result 
f<ou.gllt under i he law. To be ure, the sup O:;led ca. s are all 
Airnple nncl ~e1wrally ea y of aHcertainment; but once n.dmit 
tlie priudµle. 1.111d tlle complexity of or difficulty in the ascer· 
ht imnent of the governing fads can not overturn or destroy 
tl1e rule. 

:-io far I have dte<l no acljmlications to prove theRe premises, 
not becauRc> of a lnck of them hut bP<.:nu.~e they are so numerous 
1l!Ht thP prin<'iple enunciated haR hPcome a fundamental and 
now1.·sailable rule. I ~hall, however, preRent the leading cases 
iu a more gt>tH·r:tl anrl comprehen""ive brief which I shall ask 
later runy be p1·fate<l in the RF.CORD. 

The PlUJHilJI TG OFFI ER. 'Vitbout objection, leave is 
gr:rnted. 

..\fr. ::.\IcCU~ IBER. Now let us analyze r-;ection 315 in tbe light 
of the rule. not>~ that ec·tion in a ~ingle reHpect tran gres or 
ovPrleflp the bonnrli;; of this .·imple rule? 

In thP~e ~npposP<l <'a es. ~Ir. PreF;tr1ent. tlrn gtlide or Eitanclard 
to wlli«h WP direct our 1nve. tigution nncl for which we apply 
onr a.-certained ne<'e ·sary rate is equality of competition. We 
appl. wliaten'r rnte i. nece .. ary to equalize the <.lifferences 
whkh the invf'~tigation clisdose~. The methods by whicll we 
~eel.: to eqmtllze the. e ron(litionf; may be more circuitous and the 
mNms of equa1ihing tbe ndvantageR a.n<l tlle (U au:vn.ntages in 
<:t•mpetition may be less uirect flDcl Simple, but tlley i·each to 
tile . nmP, ultimate purposP-equality in competition. 

£Tote Hr:t. )fr. Pre. ident, that this section starts out with a 
clef'lnrntion of congres ional purpose. It <lec>lare -

Tllat in <>r<lt>r to re.,.ulate the forf'lgn commn<'e of the United States 
and to put into fon·e and eITect the volicy of tlie Congre. by this act 
int n<lf'll-

Ana so forth. 1Tow, what nre tl1e purpoi::es and what is the 
poJic:y "by this 11ct inteuded "? "Wl.1y, l\Ir. P1·esiclent, they are 
specifie<l in the title itself: 

To pro>ide revenue, to regul:tte cornmnce with foreign countries, to 
cn~·ournge the industriP"I of tbe U'nited State. -

Tl.10!'le are the three priDcipal purposes. 
To en<:ouru~e tbe irnlu.trle. of the Unitf'd .'tntei;:, to what 

Pxtent is the policy of i1rote<'tiou to be c~ rrieu? That que tion 
i. · an ·wt>red in this very ec:tlon ~Fi. Tbe whole ection might 
lie .-mumed up in the single pl.n·a. e "e<1ual opportunity of com­
petition In tlle Americ:un market~." That is the policy; that is 
ns limit; tllat ii'\ ju:t whnt the Pre i<lent i . · directecl to bring 
nbout hy the apJ)licat on of the nece .~:m-y rate to equalize com­
petitive condition:. 

\Vhnt mu t th•~ Pre!'itlf'nt do uuuer thiM ~ection? II • mu ·t 
first inYe. tigute the difference in conditions of competition in 
our own JH'incipal mnrli.et<; OP.tween a foreign article nncl a com­
parable clomestk artkle. What next? He mn t then fin<l 
whether the dutiP., · ti:x"d iu tl1e n<:t it!'!elf clo or do not equalize 
sHid differences in ccmrlition. <1f competition. \Yhnt ne t? If 
hP fim.l.' . uch uuti , flo not equalize said cllfferenc<1:, be must 
then a:-5<'ertaln jut;t \:·hat duties will eqnalize tll ,m. ' 'hat nert? 
He rum1t then eithc·r drnn~e t11e c:lni-:r-:ification or the form of 
dnty or lie mm;t f~ither iUl'l'ca.-P Ill' Uf' ·re<l!-e the l'Ul<! f1fOvidetl 
in tJ1iS lJlll. lie llJUY do Ull4; Ul' )le Jua • do all three Of these 

things necessa1·y to brin .... al.lout the reH1,1lt sought by Conb"l'ess, 
namely, equality in comp tition. 

It ru y be here stated in pa .... "iJ1g that wl1ile tlie Pr<> ·i11en1 is 
authorized to chnnge the classification in form, or the rntc>, the 
change, After all, is to effe<:t a uecrea.·e or au iuc1·eui-:e in the 
duty. He may put an article into one clas which, by virtue of 
that clas::iiflcatlon, would impo~e a higher rate of duty upon it, 
or in another class whie:h would impose a lower rate of duty. 
He could change a specific to nn ad vn.lorem, or an n<l valorem to 
n specific; but in either instance all he does in the final result 
1s to raise or lower the duty to be paid. • 

We seek here to establish a rP.lation of equality in condition~ 
of competition in our markets. That is the real objective, and it 
must not be subordinated to the means, the mere eviclential 
facts by which it is to be estnblif;hed. 

Two men may work out a mathematical problem, each in a 
different way, and arrive at the same accurate Rolution. Ho 
Congress may direct the President to bring about an accurate 
result by the application of one or two or three desi~natcd 
methods, or by a combination of any of them that will bring 
about the result. 

The objection that there is n dt~retion vested in the PreRi· 
dent as to which one of these rules he will apply is not, to my 
mind, a valid objection. The real thing is the re. ult to be at­
tainecl. If we wish to arrive at the result number 9, it makes 
no difference whether we use the formula 3X2+3 or u e the 
formula 4+5. In either in tance we arrive at Sl, the result ve 
want. The 1aw directs the President to act, arnl the Jaw may 
clirect him to act only in one way or direct him to act fn onE> of 
two or three <litre rent way , whichever eellls l>e~t to effectuate 
the purpm:;e. 

In mo~t of these cases there mu. t nece. sarny be left to the 
officer a degree of di cretlon. In every caRe where power is dpfe­
gated iliscretlon 1A given. We have innumerable cases wl1Pre 
far greater di cretionary powers were granted to an aumini -
trative officer in the determination of what thing. were nP<'PS­
sary to meet the law's requirements than is given in thi~ 
section. 

Let me read a single provision of section 18 of the rivers and 
harbor. act of 1 99, providing for the removal or alteration of 
bridges which are unrea. onable obstructions to navigation. I 
want Senators' attention to this, if they think we are delegating 
discretionary power greater than we ever heretofore delegated . 

It reads as follows : 
That whenever the Rf'cretary of War ,q]1nll hnv~ rr.n8on to beliri'e 

that any railroad or other bridge now constr11C'ted • • • over uny 
of the navigal>le waterways ot thP. Unitl!d States i nu unre<f.801111/Jle 
obstruction to the free navigation of such watn-s on nr.count of iusuf­
ficient he!gllt, width of span, or other i!'e, or whet•c tlrnre is difficulty 
1n paP ing a draw opt>ning or draw ~pan ot finch brirlgP. by rrafts, 
f'team!Joats, or other water craft, it shall l>e the duty of ·ahl 8ecrelary 
• • • to give notice to the persons or corporations owning or l"OU­
trollinf.l' such bridge so to alter the snmc a A to rnncWr uuvlgR t Ion 
through or unclPr it reasonably freP., en. y, and unohstructive, nn<l in 
giving such notice he shall specify th cll.anges that are rPquil·e<l to be 
made, a.nu shall pr "Cril>e in each case a reai;onul.Jle time in whkh to 
make them. 

Just notice that it is left solely to the Sect·etary to <leterrnine, 
first, what is an unrea onable !>b truc:tion. Notice, further, that 
it is left to the Secretary's JUU"'ment as to what alterations 
shall be made; and, thircl, that it is left to his judgment to c1e­
termine what is a reasonable time in which to .make the altera­
tions. I can not see that we, by the provhiion in section 315, 
give a diiocretionary power comparable to what we delegated 
to the Secretary of War in this provision relating to obstruc-
tions of ua vigable streams. . 

Iu the case of tl1e Uniou Bridge Co. v. Uniteu Stn1e~ <20-:l 
U. S. 364) the court sustained the <.:oustitutiouality of this sec· 
tion, whicl1 wa · challenged on the grounu tbat it was a uelci;u­
tion of legl!;lati ve powel', :m<l the court •aiu: 

It would s<'em too clear to aumit o! ~flriou <loul>t thnt tho s1atute 
unuer which the Secretary of Wur proceedc<l k in entire lw1·rnony with 
t.he principles announccrl in former ca>tcs. In no suustantial anti ju. t 
seu doeP it coufi>r upon that offi<'er. AA thr> hea<l of an executive depart­
ment power8 strictly }C'aislative 01· judlchl.J. in tbelr ua1urti ur wl•il·b 
must'ue ~l..clusively excrci cd by Congre. A or the courts. 

:\Ir. Pre. i1lent, in the ca e of the ~ Iutun.l li'ilJu ~orporn.t ion 
og- inst the Jndustrial ommii"Rion of Ohio we tinu · c·a ·e where 
there '"a granted to that connniA~iun a power enormously be­
yond the powers given in thjs case, from tbe tnudpoint of the 
delegation of authority, and I de. ire for a moment to consiuer it. 

A1)pellant ougllt an injunction to re!:!train the enforcement of 
an act of the General As~~mb1;v of Ohio pa .. e1l Apl'il 16, 1913 
(103 Ohio J.nw:, :J!)!J). ~rPHtino- 1mrler the nnthority nnd upPr­
intPn<ie1we of the In<ln trial Uonnni. 1;ion ()f Ohio u board o 
eensors of nwtion-pic:ture films. It w ~ <>ontPndP<l (1) that the . 
stntut . in c·outrovers;y i10po~e<l an unlawful h11r<len on inter tal 
collluH~rce; {~) that it riolate<l the freetlom of speech unu pu1'· 
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Ifoation guaranteed by section 11, Article I, of the· constitution· 
of Ohio; and (3) it attempted to delegate legislative power to 
,censors· ancl to other boards to determine whether the statute. 
pff nded in the particulars designated: Concretely· the last ob­
' jeetion and answer wa stated by the court, and I will consider 
only the last proposition. This is what the court said. 

Mr. SIMMONS. What court is· the Senator about to quote? 
1\lr. l\IcCUl\.fBER. This is the Supreme Court of the United 

States. The court said: 
The objection to the statute is that it furnishes no standa.Td' of what 

1s e<.lu cation al 1 moral, amusing, or har.mless, antl hence leaves decision 
to arbitrary Judgment, whim, and caprice; or, aside from those ex­
tremes, leaving it to the diffe1·ent views which might be entertained of 
th:- effect of the pictures, permitting. the " personal equation " to 
enter , re ulting " in unjust discrimination. against some propagandist 
film, " while others might be approved without question. But the 
statute by its provisions guards against such variant judgments, and its 
terms, like other ge_neral terms, get precision · from the sense ana ea;.. 
pcrienc.e of men and become certain and- useful guides in reasoning and 
conduct. The ea:act specification of the instances of theit· applica­
tion wotilct be as impoR ible as the attempt would be futile. Upon such 
sen c and experience, therefore, the law properly relies. 

- 1\fr. Justice l\.1cKenna for the court said (p. 246) that cases 
ha-ve recognized the difficulty of exact separation of the powers 
of government and announced the principle that legislative 
power is completely exercised where the law" is p~rfect, final, 
and decisive in all of its parts, and the discretion- given relates 
only to its execution." 

In this matter the law is concise and definite, that the Presi­
dent, by the application of these rates, is to equalize the corr­
ditlons of -competition in the American ma:rkets. 

The court held the moving picture censorship act of Ohio was 
not in violation of the Federal Constitution or the constitution 
of Ohio either as depriving the owners of moving pictmes of 
their property without due process of· law or as a burden on­
interstate commerce or as atlridging freedom and liberty of 
speech and opinion or as delegatin'g legislative authority to­
adniinistrative officers. 

The court further declared, as expressed in the syllabus, that 
while administration and legislation are. distinct powers- and 
the line that separate"S their exercise hr not easily defined, the 
legislature rnust declare the policy of the law and fix the legal 
principles to confrol in given cases, and an administrative body 
may be clothed with power to ascertain facts: and conditions to 
which such policy and princii>les apply. 

So, l\Ir. President, in section 315 Congress has declllred the 
policy of the law-equality in conditions of competition~and· 
directs the President, after investigation, to fix rates to effec­
tuate that policy. 

Compare the vast discretionary powers- that were sustained 
in the film case with the carefully limited and guarded powers· 
prescribed in section 315, subdivisions (a), (b), and (c}. 

I want to insert here, without reading, a brief statement of 
the case of the Union Bridge Co. against the United States 
(204 U. S. 364). I ask that all of these may be printed in 
8-point type. 

There being no objection, the matter· was ordered to be 
printed in the RECORD in 8-point type, as follows: 

UNION BRIDOJ\1 CQ, V, UNITED STATES (204 U. S. 364-~. 

" The question was whether provisions in section 18 · of the 
river and harbor act of 1899 (30 Stat. 1121,. 1153) providing for 
the removal or alteration of bridges which are unreasonable 
obstructions to navigation, after the Secretary of War has, pur­
suant to the procedure prescribed in the act, ascertained that 
thev are such obstructions, were constitutional. 

,.-1\Ir. Justice. Harlan,. delivering th& opinion of the court, re­
viewed at considerable length decisions of the court. These 
conclusions were reached: 

"'Congress when enacting that navigation be freed from 
unreasonable· obstructions- arising from bridges which are· of in­
sufficient h~ight or width of span or otherwise defective may, 
without violating the constitutional prohibition agaiust delega­
tion of legislative or judicial power, impose upon an executive 
officer the duty of ascertaining what particular cases· come 
within the prescribed rule and of proclaiming the precise things 
to be done as a. remedy theref01-. 

" 'The provisions 1n seetion 18 of the river and harbor act of 
1899 (30 Stat. 1121, 1153) providing. for the removal or altera-· 
tion of bridges which are unreasonable obstructions to naviga-· 
tion, after the Secretary of War has, pursuant to the procedure 
prescribed in the act, ascertained that tbfry are such obstruc­
tions and proclaimed the necessary remedy therefor, are not un­
con titutional either as a delegation of legislative or judicial 
power to an executive officer or as· taking of property fo1 .. public 
use without compensation.' 

"A more extended statement of the facts and holdings of this 
case is had in previous notes." (Sec. 6.) 

Mr. McOUMBER: I now call attention to the case· of Field 
against Clark. The Finance -Committee in its report states : 

These· elastlc tru:ur provlsions are regarded by the committee as un­
doubtedly constitutional. (li'ield v. Clal·k, 143 U. S. 649.) . 

".Dha1l statement is challenged by the junior Senator fr.om 
Montana [l\fr. WALSH]. He stated: 

It will be shown presently that Field· v. Cla:rk aff"ords no justification 
whatever for the departure proposed ; in fact, that if the argument of 
the opinion in that case is to be followed the provisions under review 
must be-unhesitatingly condemned as violative of the Constitution. 

A close analysis of the provisions of the act of 1890 and the 
therein delegated powers, as instructive of emactly what was­
held constitution;aZ in- that case, is convincing that it is an 
ample and complete justification of this amendment. 

The provision, here perti'nent, the constitutionality of which 
was before and discussed by the cour.t in Field v. Clark was 
section 3 of the tariff act of October 1, 1890. The claim among 
others was that section 3 being unconstitutional rendered· the 
whole act unconstitutional. Section 3. provided that-
witli a view· to securing reciprocal trade with countries producing the 
following articles, and for this purpose-

Now, mark my words-
• • • whenever and so often as - the President shall · be BatisfiecL 
that the Government of' any country· producing and' exporting sugars, 
molasses, coffee, tea, and hides • • • imposes duties or other ertJac­
tio1l8 · upon the ag1'>icuZ.tural or. other produots or the United. Sf<lte.s, 
which in view of the free _intwduction ot such sugar, molasses, co.tree, 
tea, and · hides into the United States he m-0y deem ta be reclprocall11 
uneqt~al ana· unreturonable, he shall lr,aive the power: and it shall be his 
duty to suspend by p,roclamation to that effect the provisions of this 
act relating to the free introduction of such sugar~ molasses, coffee, 
tea, and hides, the production- of srrch cowrtry, far sucli Ume as he 
shall : deem jrist'.:._ 

Thus leaving~ it entirely- discretionary with hinr a'S to the 
time- . 
am:l in· such case- and" during such suspenston- duties shaII be levied, 
collected, and paid, uponi sugar~ molasses, cotre-e, tea, and hides the 
product of or exported from,., st10h1 designated country, as foliows, 
namely. 

The court, after reviewing:. many acts. of" Congress deemed by 
it similar to this and as a congressional precedent· therefor: 
and upon the authoFity.of the -case of the· brig::A.urt>ra (supra) 
and. the announced and approved pr.inciples by the supreme 
courts of Ohio and P.ennsylvania, supra, said: 

That Congress1 can not" delegate legislativl:! power to the President 
is a principle universally recognized- as vital to the integrity and 
maintenance of tfie ~ystem . "! governme?-t orda.ined by the Constitution. 
The act of October 1, 1890, m the particular under consideration is not 
inconsistent witlr . that> principle. It does not in any real sense invest 
the President with the power: of legislation. For the purpose of 
securing reciprocal trade with countries and exporting sugar molasses 
coffee, tea, and hides Congress itself determined that the ~provisions 
of the act of October 1~ 1890, perm:1tting the free introduction of 
such articles should be suspended as to , any country producing and ex­
porting them that imposed exactions and duties on the agricultural' and 
other producte of the United States which the President deemed-tha-t 
is, which he found to be-reciprocally unequal and unreasonable Con­
gress itselt pre8crlbed in advanae the duties to be levied, collected 
and paid. ' 

The, only differ.ence between that case and the pending 
question is that Congress here says, "You shall make the same 
investigation relating· to inequality in competl.tion, and instead 
of fixing certain rates you shall fix a rate of duty that will 
equalize- that competition; and if the rates which we provide 
do not fix that diffel'ence equally, you: may increase those rates 
not to exceed 50 per cent or decrease them not to exceed 50 
per cent, or if you have to proceed under subdivision (b) of 
section· 315, under that standard you may adopt the American 
standard, of valuation.. and increase the rates. or decrease the 
rates not to exceed! 50 per cent.'' 

Mr. POMERENE. Mr. President, will the Senator yield for 
another question? 

The PRESIDENT pro tempore~ Does the Senator from 
North Dakota yield to the Senator from Ohio? 

Mr. McOUMBER. I yield. 
Mr. POMERENE. The McKinley law fixed specifically these 

rates. Under the proposed amendment the President, assum­
ing that be finds certain conditions to prevail, is given a dis­
cretionary power to raise those. rates to any point within 50 
per cent above the rates or to lower them to any point within 
50 per cent below the rates. Is not that an exercise of legis­
lative discretion? 

Mr. l\fcCUMBER. No-; I say it is not when we say it must 
at all times be a- rate which he has found to be necessary to 
equalize conditions of competition. His discretion only is to 
find the facts and apply the rate that will e:f!-ectuate that pur­
pose. 

Mr. POMERENE. But the rate he fixes is wholly within 
his discretion. 

Mr. McCUMBER. Oh, no; it is not. He must fix. a rate 
that will equal the difference- ln competition. He can not say 
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that be will finrl that it will require a rate of 75 per cent upon 
the foregin valuation and then raise it only 40 per cent. If 
he finds that the rate necessary to equalize the conditions of 
competition requires 75 per cent, he must fix 75 per cent, pro­
vided he does not go beyond the 50 per cent additional limita­
tion which we have imposed. 

Mr. WALSH of Montana. Mr. President--
The PRESIDING OFFICER (Mr. JONES of Washington in 

the chair). Does the Senator from North Dakota yield to the 
Senator from Montana? 

Mr. l\!cCUMBER. I yield. 
Mr. WALSH of Montana. But any conclusion he arrives at 

is not subject to review anywhere? 
l\lr. McCUMBER. No, Mr. President; it is not. 
Mr. W A.LSH of Montana. Is not the Senator from Ohio 

right, then, that the President can fix any rate he sees fit? 
Mr. l\lcCUMBER. He is right in saying that the President 

must fix the rate. We can not keep out of court the question 
as to whether or not the President has violated the law. That 
can be brought before the court in a proper proceeding. 

Mr. WALSH of Montana. That is not the point. 
Mr. McCUMBER. If an officer violates the provisions of 

law or perpetrates a fraud the matter can be reviewed in a 
court. 

Mr. WALSH of Montana. I merely wanted to submit to the 
Senator not a willful violation of the law by the President, 
but simply a mistake by the President. He was perfectly hon­
est about it, but he was quite wrong. He was intending to do 
the right thing, but he did not get it right. 

Mr. McCUMBER. The evidence and the faCts on which the 
President must investigate will all be available and the Presi­
dent must declare what rate is necessary, and when he has 
declared what rate is necessary he must apply that rate, not a 
higher rate, not a lower rate, but that particular rate. 

Mr. POMERENE. Mr. President--
The PRESIDING OFFICER. Does the Senator from North 

Dakota yield to the Senator from Ohio? 
Mr. McCUMBER. I yield. 
l\!r. POl\fERENE. Will the Senator permit me to ask him 

another question and put it in a diff~rent form for the purpose 
of eliciting his view? The Finance Committee have seen fit to 
place the 50 per cent limitation upon the President's power 
either in increasing or decreasing the rates. Let us assume, 
for the sake of the argument, that the committee had seen fit 
not to place these limitations upon that power, but to provide, 
as the committee do. that he should inquire into competitive 
conditions and then fix a rate which would meet the situation, 
without placing any limitation on it, does the Senator think 
from a constitutional standpoint that power could be sus­
tained? 

l\fr. McCUMBER. I do. 
Mr. POMERENE. Then it is placing in the President an 

unlimited power to exercise any discretion dependent wholly 
upon whether or not he finds that a rate is necessary to meet 
competitive conditions. 

Mr. MCCUMBER. If he finds that a rate is necessary to 
meet competitive conditions he is directed under the pending 
bill to fix the rate and to apply it. I presume there will not 
be very many cases in which the President will be called upon 
to act, but there might be. There might possibly be some in 
the chemical schedule, but probably in no other. 

Mr. President, I should like to present and have printed 
in the RECORD, in eight-point type, a brief statement and analysis 
of the case of Butt:field against Stranahan and another one dis­
cussing the Hannibal-Bridge Co. against The United States. 

The PRESIDING OFFICER. Is there objection to the re­
quest of the Senator from North Dakota? The Chair hears 
none and it is so ordered. 

The matter referred to is as follows: 
BUTTFIELD 'V. STRANAHAN (192 U. S. 470). 

The next kindred decision of the Supreme Court was Butt­
field v. Stranahan (192 U. S. 470), and particularly at page 
496. The statute, the constitutionality of which was challenged 
in that case, was the act of March 2, 1897 (29 Stat. 604), en­
titled ".An act to prevent the importation of impure and un­
whole, ome tea." That act exercised the constitutional power 
" to regulate commerce with foreign nations" in two particulars: 
It provided for tbe establishment of a tea board t.o select cer­
tain samples of tea which when approved by the Secretary of 
the Treasury and made such and deposited at the various ports 
of entry should become exclusive standard.3 for the admission 
of tea into this country. It was claimed that thereby the 
Secretary and not Congress established the test or rule as to 
what teas should be imported. The right to import tea into 
this country was by this act further made dependent upon the 

importation being deemed or judged by the designated customs 
examiners as up to these standards of samples selected and 
approved by the Secretary. Such as was so deemed or judged 
by the examiners was admitted, and such as was not was 
rejected and denied entry. Certain teas being rejected at the 
port of New York as not up to these standards, it was claimed 
that this act also vested in the officials of the customs a legis­
lative power in that the finding of similarity to the samples, 
a condition precedent to entry was vested in them, and the con­
stitutionality thereof was accordingly challenged. Denying 
this claim the court, at page 496 of said volume, said: 

" The claim that the statute commits to the arbitrary discre­
tion of the Secretary of the Treasury the determination of 
what teas may be imported, and therefore in effect vests that 
official with legislative power, is without merit. We are of 
the opinion that the statute, when properly construed, as said 
by the Circuit Court of Appeals, but expresses the purpose to 
exclude the lowest grades of tea, whether demonstrably of in· 
ferior purity, or unfit for consumption, or presumably so be­
cause of their inferior quality. This, in effect, was the fixing 
of a prinia1·y stanctard, and devolved upon the Secretary of the 
Treas1u·y the mere e:vecu,tive duty to .e{fectu.ate the legislative 
policy· declared in the statute. The case is within the prin­
ciple of Field v. Clark (143 U. S. 649), where it was decided 
that the third section of tbe tariff act of October 1, 1890, was 
not repugnant to the Constitution as conferring legislative and 
treaty-making power on the President because it authorized 
him to suspend the provisions of the act relating to the free 
introduction of sugar, molasses, coffee, tea, and hides. We 
may say of the legislation in this case, as was said of the legis­
lation considered in Field v. Clark, that it does not, in any 
real sense, invest administrative officials with the power of 
legislation. Congress legislated on the subject as far as 1cas 
reasonably practicable, anct from, the necessities of the case icas 
conipellecl to leave to executive officials the duty of bringing 
about the 1·esult pointect out by the stat'llte. To deny the power 
of Congress to delegate such a duty would, in effect, amount 
but to declaring that the plenary power vested in Congress to 
regulate foreign commerce could not be efficaciously exerted. 

" Whether or not the Secretary of the Treasury failed to 
carry into effect the expressed purpose of Congress and estab­
lished standards which operated to exclude teas which would 
have been entitled to admission had proper stamlards bc>en 
adopted is a question we are not called upon to consider. '1.'he 
sufficiency of the standarcts adopted by the Secretary of the 
Treas1try was cornmittect to his judgment, to be honestly exer­
cised, and if that were important there is no assertion here 
of bad faith or malice on the part of that officer in fixing the 
standards, or on the part of the defendant in the performance 
of the duties resting on him." 

The court further said : 
" The provisions in respect to the fixing of standards and the 

examination of samples by Government experts was for the 
purpose of determining whether the conditions existed iGll'ich. 
conferred the right to import, and they therefore in no just 
sense concerned a taking of property. This latter question was 
intended by Congress to be finally settled not by a judicial pro­
ceeding but by the action of the agents of the Government, upon 
whom power on the subject was conferred." 

It will be noted that the sufficiency of these samples which 
were to determine the right of entry of tea into this country 
wa.s a matter committed to the judgment or selection of the 
Secretary of the Treasury. It will be further noted that the 
court predicated its decision upon the principle that Congress 
having in the act expressect its purpose, it was within the con­
stitutional powers of Congress to delegate the execution of 
that purpose to the Secretary of the Treasury. The act, as said 
by the court, " devolved on the Secretary of the Treasury the 
mere executive duty to effectuate the legislati1:e policy de­
clarect in the statiite," even though that executive performance 
involved a choice as to means to that end. 

'l'he tact of similarity of the imported teas to the e stantlard 
samples as to "purity," "quality,'' and ""fitness for consump­
tion " was made condition precedent to admission into this 
country, and the determination thereof vested in the examiners. 
Congress here legislated in so far as pract:cable and delegated 
to the Secretary the power to establish standards and the ex­
aminers the power to find the facts as to similarity thereto 
necessary to the execution of the law. These officials do not 
thereby legislate, but the~r execute the le.,.islation bad by C'on­
gress by exercising their judgment or decision in the selection 
of samples and determining similarity, although that selection 
fixed the duty in the particular case. 

Likewise it may be said of section 315, Congress bas clearly 
therein set forth its legislative "purpose." That "purpose" 
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·is made dependent upon and is controlled by varying ma-rket 
~alues. Wherefore, Congress has in so far as practica.ily pos­
'sible, by prescribing tlle facts and conditions of trade in our 
[Jnarkets which shall admeasure these duties, pi·escrlbed what 
lthe duties shall be, and empowered the President to effectuate 
lhe congressional purpose to equalize by these duties the selling 
~rices in our markets of similRr foreign and domestic goods 
:f:>y ascertaining these facts and their equivalent duties and so 
.proclaiming. This is not legislating but performing acts in 
execution of legislation. 

HA.:\'NIBAL BRIDGE CO. V. U.'.'HTED STATES (221 U. S. 1-94). 

In Hannibal Bridge Co. v. United States (221 U. S. 194) the 
court was again called upon to determine the validity of section 
•18 of the river and ha.Tbor act of 1899. 

The statute proceeded under in tkis case was the same as in 
1•union Bridge Co.'s case, s1lpra. After due proceedings the Sec­
,retary of War found and advised the Hannibal Bridge Co., the 
11Wabash Railron.d Co., and the Missouri Pacific Railway Co, that 
the bridge over the Mis ·issippi RiYer at Hannibal, l\lo., owned 

;·or controlled by said companies, was " an unreasonable obstruc­
, tion to free navigatio.n" or commerce, a.nd ordered certain spevi-
1fled changes. The companies r.efused to comply with the Secre­
'tary's order, were duly proceeded against by criminal 1nforma­
t1on, and convicted. On appeal they que&tioned the constitu­
'tionality of the act as an unauthorized delegation of congres­
jSional power. At page 205 th.e court, in denying this conten-
·tion, said : • 

"The assignments of error are very numerous. But we feel 
~onstrained to say that no one of them ~uses a serious. doubt 
as to the correctness of the judgment sought to be reviewed. 
~This court has hereto.fore held, upon full consideration, that 
Congress had full authority under the Constitution to enact see­
~tion 18 of the act of l\Iarch 3, 1899 (ch. 425, 30 Stat .. 1153), and 
that the delegation to the Secretary of Wai· of the authority 
'Specified in that section wa not a departure from the estab­
~ished constitutional rule that foi:bids the delegation of strictly 
legislative or judicial powers to an ex:.ec.utive offi.ce.r of the Gov-
1ernment. AU. that tlw act did was to impose upon the Secretary 
·the duty of attending to sucli details u;s -tcere nec.essary i'n order 
to carry oiit the declared policy of the Go-i;ernment as to the 
free and unobstructed navigation of those wate.rs of the United 
States over which Congress in nrtue of its power to regulate 
commerce had parammmt control * * *." (Union Bridge Co. 
'v. United States, 204 U. S. 364; .Monongahela Bridge Co. v. 
.United States, 216 U. S. 117; Field v. Clark, 143 U. K 649.; Butt­
field v. Stranahan, 192 U. S. 470.) 

Obviously ther:e is not rui entire lack of parity in results be­
tween a rate of duty and a bridge as an obstruction to com­
merce. The constitutional power as to the regulation of co.m.­
merce applies equally to each. The full foTce and effect gf the 
.Union Bridge Co. and Ha.hnihal Bridge Co. decisions, ns here 
applicable, can best be had by bearing, in mind that full and 
complete authority was therein vested in the. Secretary to de­
termine and give notice of exactly what w,ould be rcqllired to. 
effect free navigation or an unobstructed com.me.tee. Congi:ess 
baying declared the policy of unobstructed navigable rive.rs by 
bridges it was competent, the court s-aid, to delegate to tb.e Sec-
1·etary fuU power to determine what was suck an ob8.trueti.on 
and 1what remedy sho1dd be enforced. So Congr~ss having 
declared. the policy of equalizing different competiti"rn conditions 
in our markets may well on that authority authorize tlla Presi­
dent to determine those differences and their reTJiedy. By sec­
tion 315, however, Congress not only pre cribes what the Pr.e.si­
dent shall determine to inaugurate action, to wit, differenees in 
competitive condltions, but also prescribes precisely the remedy 
he shall apply, to wit, a duty equal to those differences or a 
change in classification which fixes that duty. 

It will be noted that in all of the foregoing cases the principle 
early established in the brig A.urorn cases and in Wayman 
agains.t Southard, supra, that Congress, having by genera-l provi­
sions declared its poli-cy, may vest those who are to act under 
such general :Qrovisions with full powers to put that pollcy into 
~.fl'ect as and when prescribed by Congress. 

Applying these principles to the proposed provisions, legis­
lative power is exer.cised whBn Congress declru:es that a pre­
_scribed duty-that is, one equal to the net differences between 
two named. trade conditions-shall be levied and collected. 
1What the President is required to do is simply in execution of 
~his act of Cong~ess. His duties are neither judicial nor legis­
t.ative. but purely administrative. He is vested with no dJ.scr.e­
J;ion, but commanded to act upon certain prescruhed conditions 
:Or a prescribed state of things to be ascertained. and made 
known in the manner prescribed by Congress. 
' l\fr. McCillfBER. I desire also to have inserted in the REc­
ORD ir1 eigllt-point type a section of the revenue act of 1916, 

Thirty-ninth Statutes at Large, with a very short statement and 
analysis of it. 

The PRESIDING OFFICER. Without objection, it is so 
ordered. 

The matter referred to is as follows: 
T.H.E REVENUE ACT OF 1916. 

(39 Stat. L. 7119.) 
A precisely similar provision in principle is cor<1.hlnetl in 

section 805 of the " Ile venue act of 1915 " ( 39 Stat. 799), 
reading: 

" 8.Ec. 805. That whenever during th-e existence of a war in 
which the United States is not engaged the President shall be 
satisfied that there i.s reasonable ground.. to beUeve that under 
the laws, regul.ations, or practices of any country, colony, or 
dependency, contrary to the law and practice of na:tions, the 
importation into their own or any other country, dependency, 
or colony of any article the product of the soil or industry of 
the United States and not injurious to health or morals is pr-e-
1:ented or restricted the President is authoTized and empowered 
to prohibit or restrict during the period such prohibition or 
restriction is in force the importation into the United Sta.tes of 
si1rvi"Tar or other articles, products of such country, dependency', 
or, colony as in his opinion the public interest may require; 
and in such case he shall make proclamation stating the article 
or articles which are prohibited from importation into the 
United States; and any person or persons who shall import, or 
attempt or conspire to import, or be concerned in impo1ting 
suc-h article or articles into the United States contt·ary to the 
prohibition in such proclamation shall be liable to a. fine of 
not less than $2,000 no.r m01·e than $50,000, or to imprisonment 
not to exceed two years, or both, in the discretion of the court. 
The President may c.Ji,.ange, modify, rev.oke, or renew such proc­
lamation in his discretion." 

The President therein is required to examine "the laws,, 
regulations, or practices" o.f foreign nations and their effect 
upon our commerce, and if thereby " be satisfied " that exporta~ 
tions thereto from this country are " prevented or restricted " 
he is authorized and empowered to "prohibit or restr.ict " the 
importation of like "or other * • • products" into this 
country " as in .his opinion the public interest may require." 
That paragraph 1s existing law and is precisely th~ language 
of the active provisions of paragraph 317, and what is here 
contended is too indefinite a definition or delegation of the. 
authority and power of the President under the Constitution. 

This section, 805, in legal concept is identical with seY.eraL 
other similar sections of the unfaj.r-compe.tition provisions of 
the revenue act of 1916, Title Vlil, of which it is a part. {39 
Stat. L. 799.) ... In legal concept it 1.s in exact. accord with the 
active provisions of amendments 315, 316,. and 317 of the pend~ 
ing bill, which have been criticized as unconstitutional by rea­
son of the insufficiency of language therein made de.termina­
tive of the President's action. The congressional debates show 
that this provision was originally offered by the late Senater 
James of Kentucky; th.at it was stated on the floor of the 
Senate that it. received the approYal of the Department of 
State and was prepared by that department. It distinctly 
re.ceived the approval of Senator UNDERWOOD. See CoNGRES­
sroNAL RECORD, volume 53, part 13, Sixty-fourth Congres , first 
session, and at page 13485, wherein the following colloquy oc­
curred: 

" Mr. Sur:ruoNS. My understanding, from the statement made 
by the Senator from Kentucky, was that the amendment meets 
the approva1 of the department. 

"l\Ir. UNDERWOOD. Well, r want to say to the Senator from 
North Carolina in reference to this question that I am not 
opposed to the amendment offered by the Senator from Ken­
tucky ; as a matter of fact, I think it is an amendment that 
will serve. a gre.a.t many people in the United Stat.es. It is 
an amendment that will protect a great a.gricultw.·al product. 
in the United. States against discrimination, and I am glad that" 
the Secretary of State has taken the initial step toward pre­
pa-ring the amendment and submit.ting it. I intencl to support 
the amendment. I think it will be of great value to the agri­
culture of the United States in protecting shipments of to­
bac.c.o in.to neutral countries against the dlscriminations that 
are now being made against it by the warring countries of 
Europe. I understand that the amendment relates not only to 
tobacco but t-0 DlllllY other products of the Uruted States. 

er Mr. S"YITH of Georgia. It applies to all of them. 
" 1\-fr. UNDERWOOD~ I am informed that it is broad enough to 

apply to all. It is ·a vei:y meritorious amendment." 
The vote up~m the bill which included these provisions, and 

which therefore approved their constitutionality, is found in 
tlie same volume at page 13873. 'l.'.he approYal of Senator 
WALSH is noted at page 1~72, where his colleague, Senator 
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MYEBS, made the statement, " My colleague [Mr. WALSH] is 
necessarily absent. He is paired with the Senator from Rhode 
Island [Mr. LIPPITT]. If my colleague were present and at 
liberty to vote, he would vote ' yea.' " 

It can not well be said that this statute was a war measure 
in the sense that it was enacted under the constitutional war­
rant upon such occasions, when by the very terms thereof its 
application is made to apply " whenever during the existence 
of a war in which the United States is not engaged." 

Mr. l\fcCUMBER. I have here rather a lengthy brief or 
memorandum covering the whole subject. The brief for the 
most part has been prepared by Judge De Vries of the Customs 
Court of Appeals. It is rather full and it covers every possible 
question. While I have to some extent had a hand in the mak­
ing of the brief, yet for the most part it is his language and 
his construction. I ask that it may be printed in the RECORD 
in 8-point type. It is so comprehensive that I think it would 
be useful to Senators who desire to investigate the whole sub­
ject. 

The PRESIDENT pro tempore. Without objection, it is so 
ordered. 

Mr. McCUMBER. I wish also to ask that it may be itali­
cized as indicated in the brief itself. 

The PRESIDENT pro tempore. Without objection, it is 
ordered as requested by the Senator from North Dakota. 

The brief is as follows : 
MEMORANDUM AS TO THiil CO •sTITUTIONALITY OF THiil PROVISIONS OF 

H. R. 7456, AS REPORTED WITH AMllNDMl!lNTS TO THE SENATE APRIL 
10, 1922, DIRECTING THE PRESIDENT TO ASCERTAIN AND PROCLAIM 
CERTAIN DEFINED DUTlES THEREIN LEVIED BY CONGRESS IN TERMS OE' 
FACTS OR A STATE OE' THINGS MADE BY THOSE PROVISIONS CONDITIONS 
PRECEDENT TO AND D!:TERMINATIV.lil OF THll CoLLJlCTION OF THOSll 
DUTlllS. 

These provisions are typified by section 315, page 272, Title 
III, of the bill, which for convenience may be taken as the 
subject of discussion of the principles involved. 

A close examination of this paragraph, in the light of the 
able and most illuminating debate had thereupon in the Senate, 
will disclose that much of the criticism thereof is answered by 
the terms themselves of the paragraph. We quote as exemplar 
of all section 315 (a), as follows : 

"SEC. 315. (a) That in order to regulate the foreign com­
merce of the United States and to put into force and effect 
the policy of the Congress by this act intended, whenever the 
President, upon investigation of the dlfl'erences in conditions 
of competition in trade in the niarkets of the United States of 
articles wholly or in part the growth or product of the United 
States and of like or similar articles wholly or in part the 
growth or product of competing foreign countries, shall find 
it thereby shown that the duties fixed in this act do not equal­
ize the said differences in conditions of competition in trade 
he shall, by such investigation, ascertain said differences and 
determine and proclaim the chwnges in classifications or forms 
of duty 01· increases or decreases in any rate of duty provided 
in this act shown by said ascertained differences in conditions 
of competition in trade necessary to equalize the same in the 
markets of the United States; that 30 days after the date of 
such proclamation or proclamations such changes in classifica­
tion or in forms of duty shall take effect and such increased 
or decreased duties shall be levied, collected, and paid on such 
merchandise when imported directly or otherwise from the 
country of origin into the United States: Provided, That until 
further provided by law the total increase or decrease of such 
rates of duty shall not exceed 50 per cent of the rates specified 
in this act or in any amendatory act." 

Obviously the facts or state of things herein authorized to be 
ascertained and proclaimed by the President are: 

(1) A difference in competitive trade conditions in our mar­
kets between like or similar foreign and domestic articles. 

(2) That the particular duty applicable thereto prescribed 
by the act does not equalize such difference. 

(3) The changed "classification" or changed "form," or "in­
crease" or "decrease" of duty, any or all of such shown by 
the aforesaid ascertained facts or state of things necessary to 
equalize this ascertained difference, under the terms of the 
act. _ 

In no particular is the President by that language invested 
with the slightest discretion as to any of the commanded per­
formances. 

He can act upon and proclaim only those " differences in 
conditions of competition " " in the markets of the United 
States," and the duty " shown by " such differences necessary 
to equalize the same. These ascertained "facts" or "state of 
things" " shown by " these trade conditions are by Congress 
made the initintive and the full control of the President's action 
and tbe measure of the proclaimed duty. 

Likewise, he can not elect to proclaim a change of a rate or 
classification in his discretion. The language of the provision 
authorizes and directs that he shall proclaim that rate or that 
classification only, or both, "shown by" the ascertained "dif­
ferences " "necessary to equalize the same in the markets of 
the United States." 

That is the legal formula employed, and, under all the de· 
cisions and the able arguments in the Senate, that fo)•mula is, 
in legal concept, constitutional. If the words or phr•ses em­
ployed render it doubtful whether or not they execute that 
formula, such becomes a matter of correction, but absolutely 
not an evidence of inability of constitutional enactment. 

For example, should the term " conditions of competition in 
trade" be deemed indefinite, specification of these conditions, 
such as "wholesale market value" or "cost of production," 
could, in accordance with the political purpose, be substituted 
therefor or be provided by separate limiting or controlling pro-
vision. • 

In abiding confidence, 1t is submitted that the foregoing 
formula is in scrupulous observance of the cardinal rule gov­
erning such cases, so well announced in Locke's Appeal (72 Pa. 
St. 491, 498) and applied and quoted in almost every decision 
and tertbook subsequently speaking to the subject, particularly 
in Field v. Clark (143 U. S. 649) in construing and applying 
the same in a tax levy case, as follows : 

"The legislature can not delegate its power to make a law,­
but it can make a law '° delegate a powe,· to determine some 
fact or state of things upon which the law makes, or intends to 
make, its own action depend." 

By section 315 the President fixes no rate of nor lays any 
duty. He ascertains and proclaims " facts " " or a state of 
things" only, and those "facts" or that " state of things" only 
which Congress by this. paragraph prescribes and directs him 
to ascertain and the equivalent duty mathematically therefrom 
calculated and proclaimed. Whereupon Congress by this act 
and not the President fixes and levies the duty ao shown by 
these prescribed " facts " or " state of things " necessary to 
equalize said market conditions. 

And so by the paragraph it is provided that if the ascer­
tained facts of difference show a change of classification or 
change of forms of duty-ad valorem to specific or vice versa­
from those prescribed in the act, necessary to equalize the dif­
ferences in t!ade conditions the President shall, upon such 
ascertainment, so proclaim, and thereupon Congress by this 
act-and not the President-levies the so shown and proclaimed 
duties or provides the so shown classification. 

In other words, having prescribed certain rates of duty predi­
cated upon market values, for the purpose of revenue as well 
as regulating the commerce of the United States with foreign 
countries, in view of the uncertain conditions of the world's 
markets and the inevitable and swift .changes in market values 
and the necessarily tardy remedy by congressional action, in 
order to more securely effect its intended purpose to equalize 
in our markets foreign and domestic market conditions, by 
section 815, Title III, Congress levies additional or equalizing 
duties to the extent it shall be shown by the differences in com­
petitive market values in the United States necessary to 
equalize the conditions of foreign competition in our markets, 
and direc1:s the President to ascertain and proclaim the duties 
these differences in market conditions show to be so necessary. 

The extent which the Congress wishes to invest the President 
with such powers upon such findings-that is to say, whether 
to raise only or to raise and lower duties, and the limitations 
to be placed upon the same in either case-is, of course, a ques­
tion of policy for the Congress. The legal formula of invest­
ment of this power, however, is the same in either case, and, 
as in this section vested, accords with many similar statutes of 
Congress approved by the Supreme Court since the foundation 
of our Government. 

Indeed, every tariff act levying ad valorem duties or duties 
wholly or in part such accords with this section. All and every 
such duty is made dependent upon the finding of a fact by some 
official, usually the appraiser, vested by Congress with that 
power, of a defined market value of imported goods. 

The constitutional warrant, section 8, Article I, vesting in 
Congress the power to levy duties, reads : " To lay and collect 
taxes, duties, imposts," and so forth. 

It should be ever borne in mind in this inquiry that the con­
stitutional authority of the Congress is not " to lay and col­
lect" a 1·ate of duty, but " to lay and collect * • * duties, 
imposts," and so forth. So that the Constitution throws around 
the rate of duty by Congress laid nothing more sacred or mystic 
than the basis of that duty by Congre s provided. Each is 
equally a necessary factor of the levy and its calculation. Both 
are equally necessary integral parts of the exercise by Cong1·ess 
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of its ad valorem import duty levying functions, and the one 
as well as and equally with the other can, within the Constitu­
tion, be legislated. Yet since the foundation of the Government 
and in every tariff act Congress has laid ad valorem duties 
and adrueasured them by providing as a necessary and integral 
part of that levy a designated " market value" to be ascertained 
by a denominated officer. Latterly, and in like but more defi­
nite manner, Congress laid the e duties and admeasured them 
by the " wholesale market Yalue in the principal markets of 
the country of exportation" and delegated to the appraiser the 
power to find and adopt that value. The finding of what mar­
ket was the " principal " market of the country of exportation 
and what evidence constituted "market value" as defined by 
Congress in that market were by Congress expressly delegated 
to the appraiser, and his ascertainment and finding thereof has 
atlmensured and consequently fixed, in conjunction with the 
ra te of the statute, every ad valorem duty levied since the 
foundation of the Government. l\Ioreover, this ascertainment 
and finding of the appraiser was by Congress made final and 
ronclusiYe against the taxpayer and the world and not review­
able by any court. See Auffmordt v . Hedden (137 U. S. 310, 
324). Passavant v . United States (148 U. S. 214, 220), Stairs 
et al. v. Peaslee (59 U. S. 521). 

Thus in Pa savant v. United States (148 U. S. 220) the Su­
preme Court said : 

"In the tariff legislation of the GoYernment, Congress has 
generally adopted means and methods for a speedy and equi­
table adjustment of the question as to market value of imported 
articles, without allowing an appeal to the courts to review 
the decision reached. If dissatisfied importers, after exhaust­
ing the remedies provided by the statute to ascertain and de­
termine the fair dutiable yalue of imported merchandise, could 
apply to the courts to have a review of that subject, the prompt 
and regular collection of the GoYernment's reYenues would be 
seriously obstructed and interfered with. The statute author-
1zed no such proceeding, and the circuit court can exercise no 
such jurisdiction." 

In Hilton v. l\1erritt (110 U. S. 97, 107) the court said: 
" The plaintiffs in error contended further that a denial of 

the right to bring an action at law to recover duties paid 
under an alleged excessh·e valuation of dutiable merchandise is 
depri"dng the importer of his property without due process of 
law, and is therefore forbidden by the Constitution of the 
United States. The cases of l\Iurray's Lessee v. Hoboken Land 
& Impro-vernent Co. (18 How. 272) and Springer v . United 
States (102 U. S. 586) are conclusiYe on this point against the 
plaintiff in error." 

M OSER V . MAGO~lD (155 U. S. 240). 

If it is competent for Congress, proceeding under the Con­
stitution, to levy a duty, to enact in integral and necessary 
part that it shall be laid upon a defined "market value" and 
then vest in the appraiser the power to ascertain and fix that 
" market value," why is it not equally competent for Congress, 
so proceeding, to enact that a duty shall be the difference be­
tween two defined market values, as in effect is irovided in 
section 315, and then vest in the President the power to ascer­
tain those market values and the differences between them and 
proclaim that difference and the equivalent rate of duty? 

It is respectfully submitted that if the legal concept of sec­
tion 315 is unconstitutional, every ad valorem duty now levied 
is, and all such levied since the foundation of the Government 
were, in violat~on of the Constitution. 

En vassant, the context of the constitutional investment in 
Congress "to lay and collect * * * duties," etc., vesting 
alike in Congress the power to levy and the power to " collect " 
duties, coordinating and surrounding each of these vested pow­
ers with the same authorization and limitations, in view of 
the present discussion, prompts the inquiry, whether or not 
it will be insisted that Congress alone is empowered to "col­
lect" duties and must therefore stand at the customhouse and 
"collect" all duties in constitutional observance of its sworn 
duty? Or does the conjoint employment of the word "collect" 
and its necessary practical performance throw some light upon 
the intention of the framers of the Constitution in their adop­
tion of the associate word " lay 0 ? 

But the con titutional warrant hereinbefore quoted for this 
legislation, which is that usually considered, is not the entire 
constitutional grant of power to Congress supporting the 
amendment. In fact, it omits the most pertinent part sustain­
ing the amendment-subparagraph 18 of said Article I-which 
expressly relates to and grants Congress a general, unlimited 
power of legislation to put into execution its constitutional 
powers of "levying duties" and "regulating foreign com-

LXII--704 

merce," and its thereto related laws. The whole grant of the 
pertinent powers to Congress reads: 

"ABTICLE I, SEC. 8. The Congress shall have power to lay and 
collect taxes, duties, * *. *. To regulate commerce with 
foreign nations * * *." And, subparagraph 18, "To make all 
laws which shaU be necessary and proper for carrying into exe­
cution the forego-ing powers. * * *." 

While Congress alone, therefore, is authorized by the Consti­
tution to lay and collect duties and regulate commerce, the 
Constitution expressly authorized the Congress to make what­
ever laws it may choose ( e:x:cept only those expressly inhibited 
by the Constitution) in execution of and to carry into effect 
these vested powers. 

What authority is to . finally determine whi~h of such acts by 
Congress are ... necessary" and proper has long since been held 
by the Supreme Court to be Congress itself, not reviewable by 
any court. 

Thus in McCulloch v. Maryland (4 Wheaton, 316-421, 422) 
the Supreme Court of the United States, speaking through Chief 
Justice l\Iarshall, construing these provisions of the Constitu­
tion, said: 

"We admit, as all must admit, that the powers of the Gov­
ernment are limited and that its limits are not to be tran­
scended. But we think the sound construction of the Constitu­
tion must allow to the National Legislature that discretiOn, 
with respect to the means by which the powers it confers are 
to be carried into execution, which will enable that body to per­
form the high duties assigned to it, in the manner most bene­
ficial to the people. 

* * * * • * 
" But were its necessity less apparent, none can deny its 

being an appropriate measure; and if it is, the dearee of its 
necessity, as has been very justly observed, is to be discussed in 
another place. Should Congress in the execution of its powers 
adopt measures which are prohibited by the Constitution, or 
should Congress, under the pretext of executing its powers, pass 
Jaws for the accomplishment of objects not intrusted to the 
Governme·nt, it would become the painful duty of this tribunal, 
should a case requiring such a decision come before it, to say 
that such an act was not the law of the land. But where the 
law is not prohibited, and is really calculated to effect any of 
the objects intrusted. to the Government, to undertake here to 
inquire into the decree of its necessity, would be to pass the line 
which circumscribes the judicial department, and to tread on 
legislati•e ground. This court disclaims all pretensions to such 
a power." 

A very recent decision of the Supreme Court to the same effect 
is Smith v. Kansas City Title Co. (255 U. S. 180, 208). The 
constitutional power of Congress to create Federal land banks 
and joint-stock land banks as banks for national purposes was 
therein challenged. The court in part said : 

" Since the decision of the great cases of l\IcCulloch v. Mary­
land (4 Wheat. 316) and Osborn v. Bank (9 Wheat. 738) it is 
no longer an open question that Congress tnay establish banks 
for national purposes, only a small part of the capital of which 
is held by the Government and a majority of the ownership 
in which is represented by shares of capital stock privately 
owned and held,_ the principal business of such banks being 
private banking conducted with the usual methods of such 
business. While the ea:press power to create a ba;n,k or incor­
vorate one is not found in the Constitution, the court, speaking 
by Chief Justice l\Iarshall, in McCulloch against Maryland, 
found authority so to do in the broad general powers conferred 
by the Constitution upon the Congress to ZevY and collect tax es, 
to borrow money, to regulate commerce, to pay the public debts, 
to declare and conduct war, to raise and support armies, and to 
provide and maintain a Navy, etc. Congress, it was held, 
had authority to use such means as were deemed appropriate 
to exercise the great powers of the Government by virtue of 
Articie I, section 8, clause 18, of the Constitution, granting to 
Congress the t•ight to malce all laws necessat·y and proper to 
make the grant effectual. In First National Bank v. Union 
Trust Co. (244 U. S. 416, 419), the Chief Justice, speaking for 
the court, after reviewing l\IcCulloch v. l\Iaryland and Osborn 
v. Bank, and considering the power given to Congress to pass 
laws to make the specific powers granted effectual, said: 

" 'In terms it was pointed out that this broad authority was 
not stereotyped as of any particular time but endured, thus 
furnishing a perpetual and living sanction to the legislative 
autllority within the limits of a just discretion enauling i t to 
take into consideration the changing icants and dema·nds of 
society and to adopt provisions appropriate to meet every situa-

, tion which it was deemed 1·equired to be provided for.' 



11164 CONGRESSIONAL RECORD-SE~: ATE. AUGUST 10, 

"That the formation of the bank was required, in the judg­
ment of the Congress, for the fiscal operations of the Govern­
ment ""'as a principal consideration upon which Chief Justice 
Mar hall rested the ·authority to create the bank; and for that 
purpo e, being an appropriate measure in the j1tdgment of the 
Congress, it was held not to be '1.Vithm the authority of the court 
to question the c01icl!usion 1'eaohed by the legislati"rn branch of 
the Government." 
· When we bear. in mind the remote connection between the 
legi lative functions "to lay and collect taxes," "'to borrow 
money," "to regulate commerce,'' and so forth, as the power~ 
r-ecited by the eourt as aided by the creation of national 
banks, the propriety of this amendment in aid of the power to 
lay and collect duties can not be questioned. . 

The here particularly important point, however, is that the 
exercise of judgment and power by Oongres · under said sub­
section 18 of section 8, Article I of the Constitution, in aid 
and regulati-0n of its power to lay duties and regulate com­
merce, previously or by the in tant act exercised, is wholly 
within the di retion of Congress and not :reviewable by any 
court for impolicy or abuse. State of Pennsylvania v . Wheel­
ing & Belmont Bridge Co. (59 U. S.; 18 How. 421, 439). 

While it is well settled that Congress can not under thB 
Constitution, un ided by pecial constitutional warrant, dele­
gate its legislati"re power, it is equally well settled that the 
enactment of a conditional statute to become effective or be 
su pended upon the ascertainment or determination of a pre­
scribed fact or state of things, condition, or group of condi­
tions, controlling and admeasuring the enforcement of the 
statute and the time and extent of its application by some ad­
millistrative or other official, as pre. cribed by the statute, is 
not within that constitutional inhibition. 

The foregoing analysis cleady shows that this amendment 
is complete in and of itself, delegating no power whatsoever 
to add to its term.s, provisions, or requirements, but delegating 
solely and only the power to ascertain. therein prescribed 
" facts" or " state of things," upon which the statute by its 
own terms operates in carrying out the legislative purpose, to 
wit market values, differences in market values, and duties 
equ

1

ivalent to such values and differences, under the terms of 
thi act. 

Perhaps no question of greater magnitude or of more far­
reachlng consequence in our ystem of government has e•.er 
been presented to our Supreme Court than the principle sup­
porting such legislation. Only upon the extended development 
of our national enterpri es did the importance of the issue 
become apparent and the question of whether or not our Con­
stitution was adequate to our national development become 
dominant. Accordingly no question before the Supreme Court 
ha received more extended or thorough consideration. Its 
more extended consideration and development was initiated 
in the g-reat case of Field v. Clark (143 U. S. 649). This was 
followed by Buttfield v. Stranahan (192 U. S. 470), particu­
larly at page 496, decided in 1904; Union Bridge Co. v. United 
States (204 U. S. 364), -particularly at pages 385 and 386, 
decided in 1907; Monongahela Bridge Co. v. United States 
(216 U. S. 177), particularly at page 192, decided in 1910, and 
in United States v. Grimaud (220 U. S. 506), particularly at 
page 521, decided in 1911. 

In those five ca es the Supreme Court so thoroughly con­
sidered, amplified, and decided the question that in subsequent 
decisions the doctrine therein announced has been merely re­
f e1·red to as stare deoiSis as therein determined. (See Hannibal 
Bridge Co. v. United State , 221 U. S. 194, 205; Intermountain 
Rate cases, 234 U. S. 476, 486; Mutual Film Corporation v. 
Ohio Industrial Commission, 236 U. S. 230, 246; First National 
Bank v. Union Trust Co., 244 U. S. 416, 427; Selective Draft 
Law cases, 245 U. S. 366, 389; and Knickerbocker Ice Co. v. 
Stewart, 2"53 U. S. 149, 16·1.) 

The case of Field v. Clark may well be considered the founda­
tion case of this doctrine. The opinion was by Mr. Justice 
Harlan. While it refers to the original case of the Brig Aurora 
v. United States (7 Cranch., 382), wherein for the first time 
th.is principle was announced by tbe Supreme Court of tb.e 
United States and the case of Wayman v. Southard (10 Whea­
ton, 1, 41), opinion by Chief Justice Marshall announcing the 
same doctrine, the decision in Field v. Clark is more particu­
larly predicated upon the long-continued sanction given by 
Congress to precedents of legislation similar to that then the 
subject of consideration ..by t11e court. 

The case aro e upon an importation by Marshall Field & Co. 
at the port of Chicago of woolen dress goods and other ma­
terials. That firm protested the duties levied under the act 
of October 1, 1890, claiming the act unconstitutional. 

The provision here pertinent, the constitutionality of which 
was before and discussed by the court in Field v . Clark, was 
section 3 of the tariff act of October 1, 1890. The claim, 
among others, was that section 3 being so, rendered the 
whole act unconstitutional. Section 3 provided that " with 
a view to securing reciprocal trade with countries producing 
the following articles and for this purpo e, * * * 1chene·ver 
and so o~en as the President sllaU be satisfied that the Gov­
ernment of any country producing and exporting sugars, 
molasses, coffee, tea, and hides, * * * imposes ditties or 
other ea:acti01is -upon the agricuiturai or other products of the 
United States, which in view of the free introduction of such 
sugar,, molasses, coffee, tea, and hides into the United States 
he may deem to be reciprocally unequai and 'Unreasonable, he 
shall have the power and it shall be his duty to suspend by 
proclamation to that effect the provisions of this act relating to 
the free introducti-0n of such sugar, molasses, coffee, tea, and 
hides, the production of uch country, for such time as l!e shall 
deem just, and in such case and during such suspension duties 
shall be levied, collected, and paid upon sugar, molas es. coffee, 
tea, and hides, the product of or exported from such designated. 
country as follows. namely:" (Here follows an enumeration of 
such articles and the pre cribed duties.) 

The court, after reYiewing many acts of Col'.)gress deemed by 
it similar to this and a a congressional precedent therefor, 
and upon the authority of the case of the brig Aurora (supra) 
and the announced and approved principles by the supreme 
courts of Ohio and Pennsylvania, supra,, said: 

" That Co_ngress can not delegate legislative power to the 
President is a principle univer ally recognized as vital to the 
integrity and maintenance of the ystem of government or- . 
dained by the Constttution. The act of October 1, 1890, in 
the particular under consideration, is not inconsistent with 
that principle. It does not, in any real ense, invest the Presi­
dent with the power of legi lation. For the purpo e of securing 
reciprocal trade with countries and exporting sugar, mola. ses, 
coffee, tea, and hides, Congress itself determined that the pro­
vision of the act of October 1, 1890, permitting the free intro­
duction of such articles should be su~pended as to any country 
producing and exportitlg them, that imposed exactions and 
duties on the agricultural and other products of the United 
States which the Pre ident deeJned, that is, ivhich he found to 
be, reciprocally miequai and 'ltnreasonable, Congress it elf pre­
scribed, in advance, the duties to be levied. collected, and paid, 
on sugar, molasses, coffee, tea, or hides produced by or ex­
ported from such designated country while the su ·pension 
la ted. Nothing involving the expediency or the just operation 
of such legi lation was left to the determination of the Pre i­
dent. The words 'he m-ay deem• in the third section, of 
course, implied that the President would examine the commer­
cial regulations of other countries producing and exporting 
sugar, molas es, coffee, tea, and hides, and form a judgment as 
to uhetker they were reciprocally equai and reasonable, or the 
contrary, in, tliefr effect upon A.nierican product . But when he 
ascertained the tact that duties and exactions, reciprocally 
unequal and unreasonable, were imposed upon the agricultural 
or other products of the lJnited States by a country produdng 
and exporting sugar, molas es, coffee, tea, or hides, it became 
hi.s duty to isstte a p-roclanuition declaring the suspension as 
to that country, which Congress had determined should occur. 
He had no discretion in the premises except in respect to the 
duration of the suspension so ordered. But that related only 
to the enf orcent-ent of the policy established by Congre s. As 
the suspension uas absolutely required when the President 
ascm·tain-ed the ex-istence of a particular fact, it can not be 
said that in a.scertriining that fact and in issuing hi-s proclmna­
Uon, in obedience to the legisla.Uve ioill, he exercised the func­
tion of making laws. Legislative power was exercised when 
Congress declared that the suspension should take effect upon 
a named contingency. TVha.t the President was required to 
do wa,s simply in execution of the act of Congress. It was not 
the maloing of law. He was the niere a.gent of the law-1nalving 
department to ascertain and declare the event uvon wllllch its 
wpressed will waa to take effect. It was a part of the law 
itself a.s it left the hand of-Congress that the provisions, full 
and complete in themselves, permitting the free introduction 
of sugar, molas~es, coffee, tea, and hides from particular 
countries sllould be suspencled in a given contingency and that 
in case of uch suspension~ certain duties hould be imposed." 

"The true distinction." a Judge Ranney, speaking for the 
Supreme Court of Ohio, has well said, " i.s between the dele­
gation of power to make tlle la1c. which necessarily in•oh·es a 
discretion a to what it shall he. and conferring nutl10r·ity or 
discretion as to its eJ.·ccuticm to be exercised unuer and in 
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pursu.ance of the law. The first can not be done; to the latter 
po valid objection can be made." (Cincinnati. Wilmington, etc., 
Railroad v. Commissioners, 1 Ohio Stat. 88.) In Moore v. City of 
Reading (21 Pa. Stat. 18 , 202) the language of the court was: 
"Half the statutes on our books are in the alternative, depend­
ing on the discretion of some person or persons to whom is 
confided the duty of determining whether the proper occasion 
exists for executing them. But it can not be said that the 
exercise of such di~cretion is the making of tile law." So, in 
Locke's appeal (72 Pa. Stat. 4Dl, 498) : "To a ert that a law is 
less than a Jaw because it is made to depend on a future event 
or act is to rob the legislature of the power of acting wisely 
for the public welfare w henever a law is vassed relating to a 
state of affairs not yet developed or to things future and impos­
sible to fully know." The proper distinction the court said was 
this: "The legislature can not <lelegate its po,ver to make a 
law, but U can rnake a law to delegate a pou:er to deternvine 
some fact or state of things upon which the law makes, or in­
tends to rnake, its own action depend. To deny this would be 
to stop the wheels of government. There are many things 
upon which wise and useful legislation must depend which 
can not be known to the lawmaking power and must therefore 
be a subject of inquiry and determination outside of the halls 
of legislation." 

While it has been stated by the distinguished Senator from 
:Montana [Mr. WALSH] that the case of Field against Clark is 
not a " full justification " of this amendment, it is respectfully 
submitted that when its full import and all therein declared 
are weighed, it completely supports the amendment in doctri71:e 
announced, and in the things decided in many respects is 
squarely authoritative. 

Viewing that decision with reference to what delegation of 
autlwrity was in fact necessarily upheld, most important and 
here pertinent is that the facts, conditions of trade, or " state 
of things," by comparison of which the President was to deter­
mine "reciprocal equality and reasonableness," were the effects 
upon our trade of the tariff laws not only of the United States 
but of foreign countries. He \Yas to investigate and determine 
the effect of foreign tariffs upon the exports of our agricultural 
and other products to foreign countries and the effects of our 
tariffs-free entry-upon imports of certain foreign articles 
from such countries, balance and adm.easure these resulting 
t ·rade conditi<Yns one with the other, and, if he " deemed " the 
relative trade conditions so resulting "reciprocally unequal and 
unreasonable" so proclaim, suspend our tariff laws, and put 
into effect ce~tain rates of duty by Congress prescribed, which 
in turn be might also suspend " for such time as he may deem 
just." 

The true import of section 3 of the tariff act of 1890 in prac­
tical operation could only be that the Presi<lent was to ascer­
tain the ef{eat in the markets of foreign countries of the rates 
of duty established by those countries upon the seWng pr~ces of 
our agricultural and other products, of course, necessarily, as 
compared with the selling prices of their products competing in 
said markets, ascertain the effects upon or advantages to the 
trade of those countries in our marlGets by reason of the free 
entry permitted by our tariff laws of certain products of such 
countries, in comparison with our like products, compare and 
admeasure these ascertained respective condit ions of trade one 
with the other, and if thereby he deemed these conditions of 
trade reciprocally unequal and unreasonable, suspend the free­
entry provision of our tariff and proclaim in effect in lieu 
thereof certain rates prescribed in the act. The President was 
by that act empowered to suspend free entry and proclaim those 
prescribed rates in effect " whenever and so often as be shall be 
sati :tied " and continue them in effect " for such a time as he 
shall deem just." In other words, Congress by that act made 
both the dutiable rates levied and the free-entry provisions 
therein provided effective, subject to a finding and proclamation 
by the President as to competitive conditions in trade to be by 
him ascertained and vroclaimed not only in the markets of the 
United States but also in the markets of foreign countries. 
The sole pertinent difference between that act and this amend­
ment in principle is that therein Congress prescribed the sub­
stitute rates in terms of fixed figures, and herein Congress has 
prescribed the sitbstitu,te rates in terms of prescribed " facts " 
or " state of things." 

Congress by that act vested in the President the admeasure­
ment of defined trade conditions under anu resulting from pre­
scribed rates of duty in foreign countries upon our products 
therein imported and tbe determination of their equality with 
the trade conditions under and resulting from free entry 
allowed their products in our country· as determinative of his 
action. In other words, that act required of the President the 
function of admeasuring and equalizing trade conditions with 

rates of duty-a translation of the one into the terms of the 
other, a determination of their differences, and proclamation 
accordingly. That and nothing more is precisely the function 
by this amendment vested in the President. Of the delegation: 
of this function in that act the Supt·eme Court in Field v. Clark, 
supra, said: 

" What the President was required to do was simply in exe­
cution of the act of Congress. It was not the making of law. 
He was the mere agent of the la.wmaking department to ascer­
tain and declare the event upon which its expressed will was 
to take effect." 

While Field v. Clark approves and announces the doctrine 
supporting the power of Congress to so levy an import duty 
as by this amendment provided, express declaration, in that 
many words, as stated by Senators, to sustain a grant of power 
to the President "to fix rates·· is not therein had. Nor is that 
by thjs amendment attempted. Nor would anyone conversant 
with the law upon the subject so attempt. What is here done 
by C011gress is not to delegate a power "to fix rates" but to 
itself fix or levy a duty, not in terms of fixed .figures but in 
terms of certain prescribed "facts" or "state of things," and 
authorize and empower the President to ascertain and pro­
claim the duty or rate thereby fixed by Congress. 

It would seem appropriate while compar ing section 3 of the 
act of 1890, as considered in Field v. Clark, with this amend­
ment, particularly in view of the criticism of that case by 
Senators, that two of the justices dissented therefrom to point 
out that the grounds of dissent therein are cured by appro­
priate language in this amendment. The grounds of that dis­
sent related solely to the words authorizing action by the 
President upon an ascertainment which " be may deem to be 
rec:procally unequal and unreasonable," {ind that he might 
continue the su pension of the free list or continue proclaimed 
rates of duty in effect "for such time as he shall deem just." 
It \-Vas urged by the dissentients that the word " deem '' per­
mitted a judgment by the President, and that the latter phrase 
vested in him an unlimited discretion. These objections are 
met and avoided in this amendment by investing the President 
with no discretion or judgment whatever in proclaiming a duty 
but authorizing him to proclaim only the duty shown by pre­
scribed facts or state of things. So, by the last phrase of 
315 (c) he can only suspend a proclaimed duty not in his dis­
cretion but as follows: 

" That the President, proceeding as hereinbefore provided for 
the proclamation of such rates of duties, may, when he shall 
determine that it is so shoicn that the competitive advantages 
have changed or no longer exist which led to such proclamation, 
accordingly as so shown modify or terminate the same.'' 

It will contribute to the completeness of the consideration 
of Field v. Clark case to note that the majority opinion, appre­
ciating the force of the minority view as stated, justified its 
disregard of the discretionary import of the word " deem " as 
employed in the act by holding that the context implied that 
the President would examine all the pertinent laws and regula­
tions of the foreign country " in their effect upon American 
products," wherefore his d iscretion or judgment was by the act 
not unlimited but so controlled. (See Field v. Olark, 143 U. S. 
649, at page 693.) In fact, the majority opinion (p. 692) ex­
pressly so interprets the word, saying "deemed, that is, which 
he found to be.'' The soundness of the principles and decision 
enunc!ated in Field v. Clark,Chowever, have so commended 
themselves to the Supreme Court that they have subsequently 
been quoted in extenso and applied, and the case is uniformly 
referred to as the leading case upon the subject. (See Union . 
Bridge Co. v. United States, 204 U. S., pp. 378 and 383; United 
States v. Grimaud, 220 U. S. 506, 520.) 

The next kindred decision of the Supreme Court was Butt­
field v. Stranahan (192 U. S. 470), and particularly at page 
496. The statute, the constitutionality of which was challenged 
in that ca e, was the act of l\Iarch 2, 1897 (29 Stat. 604), 
entitled "An act to prevent the importation of impure and un­
wholesome tea.'' That act exercised the constitutional power 
''to regulate commerce with foreign nations" in two particu­
lars : It provided for the establishment of a tea board to select 
certain samples of tea, which, when approved by the Secretary 
of the Treasury and made such and deposited at the various 
ports of entry should become exclusive standards for the 
admission of tea into this country. It was claimed that thereby 
the Secretary and not Congres established the test or rule as 
to what teas should be imported. The right to import tea into 
this country was by this act further made dependent upon the 
importation being deemed or judged by the designated customs 
examiners as up to the e standards of samples selected and 
approved by the Secretary. Such as was so def>me1l or judged 
by the examiners was admitted and such as was not was re-
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jeeted and denied entry. Certain teas being rejected at the 
port of New York as not up to these standards, it was claimed 
thnt this act also Yested in the officials of the customs a legis­
latiYe power in that the finding of similarity to the samples, a 
cornlition precedent to entry was vested in them, and the con­
stitutionality thereof was accordingly challenged. Denying 
this claim the court, at page 496 of said volume, said: 

" The claim that the statute commits to the arbitrary dis­
cretion of tlle Secretary of the Treasury the determination of 
what teas may be imported, and therefore in effect vests that 
official with legislative power, is without merit. We are of the 
opinion tbat the statut.e, when properly construed, as said by 
the Circuit Com·t of Appeals, but expresses the purpose to ex­
clude the lowest grade of t.ea, whether demonstrably of inferior 
pur~ty , or unfit for consumption, or presumably so because of 
their inferior quality. This, in effect, was the fixing of a 
primary standa1·d, and devolved upon the Secreta1ry of t1ie 
Treasu1·y the mere executive dilty to ettect11,ate the legLslative 
policy declared in the statute. The case is within the principle 
of l1 ield v. Clark (143 U. S. 649), where it was decided that 
tlle third section of the tariff act of October 1, 1890, was not 
repugnant to the Constitution as conferring legislative and 
treaty-making power C'n the President because it authorized 
him to suspend the provisions of the act relating to the free 
introduction of sugar, molasses, coffee, tea, and hides~. ·we may 
say of the legislation in this case, .as was said in the legi lation 
consiclereu in Field v. Cla1·k, tllat it does not, in any real sense, 
inrnst atlministrattve officialS with the power of legislation. 
Conuress legislated on t1ie su-Ofeot as tar as was reasonably 
praqticable, and from the necesBitiBs of t11£ oase icas oonipeliea 
to leure to e.r:ecuti've ojficiai the d.uty of bringing about the re­
sult vointod out by the statute. To deny the power of Congre s 
to delegate snch a duty would, in effect, amount but to declar­
ing that the plenary power vested in Congre to regulate for­
eign commerce could not be efficaciously exerted. 

"Wh ther or not the Secretary of the Treasury failed to 
carry iuto effect the expressed purvose of Congress and estab­
lished standards which oper;ated to e.Kclucle teas which would 
haYe been entitled to admission had proper standards been 
at1optctl is a que tion we are not called upan to consider. The 
stt/Jfr:iency of the standards adopted by t11e Secretary of the 
Treasury 1cas committed to Ms judgment, to be hone tly e:irer­
cisecl, and if that were important there is no assertion here of 
batl faith or malice on the pant of tbat officer in fixing the 
·tarn.lards, or on tbe part of the defendant in the performance 

of the dutie · resting. on him." 
The <.:<YUrt further said: 
" The provisions in respect to the fixing of standards and the 

e:x.amination of samples by Go,·ermnent experts was for the 
purpose of determining wMtJter the conditions existed iv7iich 
conferred ihc rig1it to import. and they therefore in no just 
l:ieJJRe concel'ned a taking of property. This latter question was 
intended by Congress to be .finally settled, not by a judicial 
pro<.:ee<ling but by the action of the agents of the Go\'ernment, 
upon whom power on th subject was conferred." 

It will be noted that the sufficiency of these samples which 
were to determine the right of entl·y of tea into this country 
\Va,· a matter committed to the judgment or selection of the 
Seeretal'y of the Treasury. It will be further noted that the 
court predicat.ed its decision upon the principle that Congress 
Jwvino in the act expressed- it urpose, it was within the con­
Rtitut:ional powers of Congress. to ·delegate the execution of 
that pwr]Jo e to the Secretary of the Treasury. The act, as 
said by the cotll't, " devolved on tbe Secretary <>f the Treasury 
the 'mere executive duty to ettect1w.te the legislative p-0licy cte­
olared in the statute," even though that executive performance 
involved a choice as to means to that end. 

Tbe fact of Himilarity of the imported teas to these standard 
samples as to "purity," "quality," and "fitne ·s for consump­
tion " was made condition puecedent to admission into this 
country, and the determination thereof vested in the examiners. 
ongre~ here legislated in so -far as practicable and delegated 

to the Secretary the power to establish standards and the ex­
aminers the power to find the facts as to similarity thereto 
neco ary to the execution of the law. These officials do not 
thereby legi late, but they execute the legislation had by Con­
gre::. by exercising their judgment or decision in the selecti n 
of . amples and determining similarity, although that selection 
fixed the duty in the particular case. 

Likewise, it may be said of section 315, Congress has clearly 
therein et forth its legislative " purpo e." That " purpo e " is 
made depPndent upon and is controlled by varying market 
values. Wherefore, Congress has, in so far as practically pos­
sible. by pre cribing the facts and conditions of trade in our 
markets which Ehall admeasme these duties, prescribed what 

the duties shall be and empowered the Pre ident to e:trectuate 
the congressional purpose to equalize by these duties the sell~ 
ing prices in our markets of similar foreign and domestic goods 
by ascertaining these facts and their equivalent duties and so 
proclaiming. This is not legislating but performing acts in 
execution of legislation. 

The case following was that of the Union Bridge Co. v. 
United States (204 U. S. 364), particularly at pages 378 and 
387, tnclusive. The elaborateness of the opinion indicates the 
importance with which the case was received and considered by 
the Supreme Court. The statute the constitutionality of which 
was challenged was the provision of section 18 of the river 
and harbor act of 1899 (30 Stat. 1121, 1153) providing for the 
" removal or alteration of bridges which are unreasonable 
obstructions to navigation after the Secretary of War has, 
pursuant to the procedure prescribed in the r.ct, ascertained 
that they are such obstructions." 

The exact words of investment were: 
"That ichenever the Secretary of 'Var shall have reason to 

belitn:e that any railroad or other bridge now constructed 
* * * over any of the navigable waterways of the United 
States is an unreasonable obstruction, to the free navigation. 
of s-uch wate1·s on account of insufficient height, width of span, 
or othericise, or where there is difficulty in pas ing the draw 
opening or draw span of such bridge by rafts, steamboat , or 
other water craft, it shall be the duty of the said Secretary, 
first giving the parties reasonable opportunity to be heard, to 
gi·i·e natioe to the persons or corp01·ations owning or controlling 
such bridge so to alter the same as to 1render navigation· 
through or under it ·reasonably free, easy, and mwbstnwted; 
and in giving such notice he shall speoify the changes, "' * * 
that are req-uired to be '111.(Jde, and shall prescribe in each ca e 
a reasonable time in which to make them * * * ." 

Proceeding thereunder, the Secretary of War fonnd the 
bridge over the Allegheny River, near where it joins the 
Monongahela to form the Ohio, an unrea onable obstruction to 
navigation and the commerce among the States of the United 
States and required the Union Bridge Co., owners thereof, to 
'tnalGe certain specified changes. The company refusing, crimi­
nal information against it and conviction was had. The 
authority of the Secretary of War T"ested by this statute 
was as ·ailed as an unconstitutional delegation of tbe legis­
lative power of Congre ·s to regulate comruerce among the 
States. 

The precise and here applicable point adjudicated was that 
whereas the Union Bridge Co. claimed that the duty of regu­
lating commerce among the States, and consequently of what 
was an obstruction thereof a1id what was necessary to be 
done in regltlation thBreof, having been veste<l by the Con­
stitution solely in Congress, a law enacted by Congres~ which 
was made dependent for enforcement upon the :finding by 
the Secretary of War that a particular bridge was an "un­
reasonable ob truction to commerce," and a direction by him 
to perform certain acts determined by him neces ·ary to 
render the bridge not an obstruction to navigation and com­
merce was a delegation to the Secretary of precisely what 
the Constitution required to be done by Congre . The upreme 
Court held that this provi.;ion was not uncon titutional as a 
delegation of legislative or judicial power to an executive 
officer. The decision is expressly rested upon the cases of 
the brig Aitrora, :Field v. Olark, and Buttfield v. Stranahan, 
supra. Those cases are quoted in extenso, construed, a.nd 
approved. The doctrine as announced by the Supreme Courts 
of Ohio and Pennsylvania is made the doctrine of the court. 
Applying that doctrine to the particular ca e, the court, at 
pages 385 to 387, said : 

" It would seem too clear to a-Omit of serious doubt that the 
statute under which the Secretary of War proceeded is in en­
tire harmony with the principles announced in former en s. 
In no substantial, just sense does it confer upon that officer 
as the head of an executive department powers strictly legis­
lative or judicial in their nature or which must be exclusively 
exercised by Oongres · or by the court.. rt has lonu been t11 6 
policy of the Government to remm:e such unreasona7J1e ob­
structions to the tree na.vigation of the waterway.· of the United 
States as were caused by bridges rnaintained over them. That 
such an object was of common interest and within the com­
petency of Congress under its power to regulate commerce 
e eryone must admit, for commerce comprehends navigation 
and, therefore, to free navigation from unrea. nable ob truc­
tions is a legitimate exertion of that power. (Gibbons v. 
Ogden, 9 Wheat. 1, 189, 190.) As <J;pplf'opriate to the object to 
be accomplished, as a means to an end ·ithin the powei· of 
the National Government, Congress, in errecutfon of a declared 
volicy, cmnmi.tted to the Secretary of War the duty of afJoer· 
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taining an tlle facts essential in any inquiry iohether partfoztlar 
bridge.CJ orer the waterways of th~ United Bta.tes ioere 1mrea-
8ona"ble obstrnctlons to free nai•igation. Beyond question, it 
it J1acl so electef1. rongress, in some •effective mode and with­
out preYious inve ·tigation th1·ough executive officers, could 
haYe dPtermined for itself primarily the fact whether the 
bridge here in question was an unreasonable obstruction to 
navigation. and if it was found to be of that character could 
by direct legislation have required the defendant to tnalve such 
oltcration.CJ of its bridge as it:ere 1·eq1uisite for the protecti<m of 
11<n:igation and commerce over the waterway in question. But 
investigations by Congress as to each particular bridge alleged 
to con ·titute an unrea onable obstruction to free navigation 
and direct legislation covering each case separately would be 
impracticable in view of the >ast and -varied interests which 
require national 1egislation from time to time. By the stat1tte 
in question Co11gress declared in effect that navigation should 
be freed from unreasonable obstructions arising from bridges 
of in ufficient height,' width of span, or other defects. It 

toppecl, hou·erer, with this ,ieclAll'ation of a general rule rmd 
im]Josecl upon the Secretar11 of War the dnt.IJ of a.c;certaining 
what particuwr cases came 1vithitn the t"11le prescribed by Gon­
.r1ress, as wen as the duty of enforcing the J"'llle in such oases. 
In performing that duty the Secretary of War will mtly exe­
cute the clearly expressed will of Congress an<l will not, in any 
true sense, exert legislative or judicial power. He could not 
be aid to exercise strictly legislati>e or judicial power any 
more, for instance, than it could lJe said that executive officers 
exercise such power 'vhen, upon inv-e tigation, they a. certained 
whether a particular applicant for a pension belongs to a class 
of per ons who under the genernl rules prescribed by Congress 
ar entitled to pensions. If the prjnciple for which the de­
fendant contends received our approYal, the conclusion could 
not be avoided that executiYe officers in all the dPpartments, 
in carrJ-ing out the will of Congre. 8 as expres.~cl in statutes 
emi.cte(l by it, have from the foundation of the National Gov­
(:'rnment exercised and are now exercisin~ powe1·s as mere de­
toif.<> that are strictly legislatiYe or judicial in their nature. 
This will be apparent upon an examination of the various ~tat­
utes that confer authority upon executive departments in re­
l'pt>ct of the enforcement of the laws of the United States. 
Indeed, it is not too much to say that a denial to Congress of 
the right wnder the Gonstitntion to delegate the power to de­
termine some fact <>r the strite of things 111mn which the en­
force1nent of its etiactment <lepends w01t.ld be' to stop the wlieei.~ 
of r101;ernmwt' and bring about confusion, if not paralysis, in 
the conduct of the public busine s." 

The same provision of the river and harbor art waR again 
challenged upon like constitutional grounds in Monongahela 
Bridg-e Oo. v. United States (216 U. S. 177), at page 192. Tbe 
court reviewed with Rpproval its pre>ious decisions upon the 
subject and expressly de<'lined to recede from the doctrine of 
the Union Bridge Co. v. United ~tate and the case upon which 
that deei~on had been predicated. 

The Rtatute challenged in the next eni;; 1ing ca e of similar 
import, United States v. GTimaud (220 U. S. GOO), was a pro­
YiRion of the act of June 4, 1897 (30 Stat. 35; Rev. Stat., sec. 
538 ) , pro>iding that the Secretary of Agriculture could make 
role. and regulations governing the national parks, and such 
a i·nle so maae as to grazing sheep on forest re erves, having 
the force of law and providing criminal punishment for viola­
tion thereof, wa8 not unconstitutional as a delegation of legis­
JatiYe power. The case reached the Supreme Court when one 
Grimaud, without permit :md in violation of the prescribed 
regulations for the Sierra Forest Rer.:erve, Calif., grazed sheep 
thereupon and was proceeded against criminally under said 
regulations. He contended the regulations prescribing a crime 
were nnconstitutional as a delegation by Congress to tbe Secre­
tiuy of Agriculture of its power to define and establish what 
shall co11stitute a crime against the United States. In denying 
this plea the Supreme Court, quoting from Union Bridge Oo. v. 
t: ntted States and Field v. Clark (supra), said at page 521: 

•·That 'Congre s cnn not delegate legislative power to the 
President is a principle universally recognized as vital to the 
integrity and maintenance of the system of government ordained 
by the Constitution.' (Field v. ClRrk, 143 U. S. 649, 692.) But 
the authority to make administratire rules is not a del6gation of 
1er1islati1;e power, nor are s11ch rate. rnised from an ad.n1;inistra­
tit·e to a legislati1:e character because the violation thereof is 
punished as a ~11.blic offense." 

This is by far the broade t decision 'bpon this subject, in that 
it sostained an authority to con. titute a crime against the 
United States delegated to the Secretary of Agricu1ture 'Leith.out 
prescribing any elements, fact~. or state of tl1ings controlTing 
of the Secretary in that denouncement. 

Such ls not the case, howe>er, with section 315. Therein are 
clearly defined and prescribed the facts and conditions, or 
state of things, which shall constitute and admeasure the 
duties laid by Congress to be ascertained and proclaimed by the 
President. -

In Hannibal Bridge Co. v. United States (221 U. S. 194) the 
court was again called upon to c1etermine the validity of section 
18 of the river and harbor act of 1899. 

The statute proceeded under in this case was the same as 
in Union Bridge Co.'s case, supr.a. After due :proceedings the. 
Secretary of W.ar found ancl advised the Ham;iibal Bridge Co., 
tile Wabash Ilallroad Co., and the Missouri Pacific Railway Co. 
that the bridge over the Mississippi River at Hannibal, Mo., 
owned or controlled by said companies, was· " an unreasonable 
obstruction to free navigation" or commerce and ordered cer­
tain specified ohanges. The companies refused to comply with 
the Secretary's order, were duly proceeded against by criminal 
information, and convicted. On appeal they questioned the 
constitutionality of the act as an unauthorized delegation of 
congressional power. At page 203 the court in clenying tqis 
contention said : 

"The as. ignments of error are very numerous. But we feel 
constrained to say that no one of them causes a serious douht 
as to the correctness ot the judgment sought to be re\iewecl. 
This court has heretofore held, upon full consideration, that 
Congress had full authority un<1er- the Constitution to enact 
section 18 of the act of March S, 1899 (ch. 425, 30 Stat. 1153), 
and that the delegation to the Secretary of War of the au­
thority specified in that section was not a departure from the 
established constitutional rule that forbids the delegation of 
strictly legislative or judicial powers to an e:xecuti\e officer of 
the Government. All tha·t the act did was to impose upon the 
Secretary the duty of attending to 81Wh details as 1£ere necessary 
in order to can~y out the declared polwy of tne Goveniment 
as to the free and unobstructed navigation of those waters of 
the United States over which Congress in virtue of its power 
to regulate commerce had paramount control * * *." (Union 
Bridge Co. v. United States, 204 U. S. 364; Monongahela 
Bridge Co. v. United States, 216 U. S. 177; Fi~ld v. Clark, 143 
U. S. 649; Butt:field v. Stranahan, 192 U. S. 470.) 

Obviously there is not an entire lack of parity in results 
between a rate of duty and a bridge as an obstruction to com· 
merce. The constitutional power as to the regulation of com­
merce applies equally to ~ach. Tl1e full force and e:fl'ect of the 
Union Bridge Co. and Hannibal Bridge Co. decisions, as here 
applicable, cnn best be had by bearing in mind that full and 
complete authority wns therein vestecl in the Se01·etary to de­
termine and gi\e notice of exactly what would be require<l to 
effect free na'l/fgati<m or an unobstructed commerce. Oongre-ss 
having declared the policy of tmobstructed naTigable rivers 
by bridges, "or otherwise," it was competent the court saic.l 
to clelegate to the Secretary full power to determi11e 1rhnt 1cas 
such an obst1'1Wtion and 'What 'remedy should oe enforced. So 
Congress hann~ declared the policy of equalizing different 
competitive conditions in our markets may well -on that au­
thority authorize the President to determine those differences 
and their rernedy. By section 315, however, Congress not only 
prescribes what the President shall determine to inaugurate 
action, to wit, differences in competitive conditions, but also 
prescribes precisely the remedy he shall apply, to wit, a dnty 
equal to those differences or change of classification. 

It will be noted that in all of the foregoing cases the principle 
early established in the brig Aurora cases and in Wayman 
against Southard, s1tpra, that Congress, having by general pro­
visions declared its poUcy, may V"est those who are to act under 
such general provisions with full powers to put that policy into 
effect as and when prescribed by Congress. 

Applying these principles to the proposed provisions, legisla­
tive power is exercised -when Congress declares that a pre­
scribed duty-that is, one equal to the net difference between 
two named trade conditions-shall be levied and collected. 
What the President is required to tlo is simply in execution of 
this act of Congi'ess. His duties are neither judicial nor legis­
lative, but purely administrative. He is vested with no discre­
tion, but commanded to act upon certain prescrihetl conditions 
or a prescribed state of facts to be ascertained and made known 
in the manner prescribed by Congre. s. Oongres. , therefore, 
and not the Presitlent, levies this duty in terms of a prescribed . 
"state of facts" to be ascertained and proclaimed by the Pre. ·i­
dent. 

From the foregoing it is beyond question ail(l will not be <li -
puted that Congress can enact an import revenne or tux sta tute 
to be put into effect, enforced, or stt.<jpenclcd u1)on !he aseertnin­
ment and proclamation of prescl'ihed facts or a state of thiugs 
by a denominated official or officials. 
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The · distinguished junior Senator from Montana [Mr. 
WALSH], in his very able presentation of the question chal­
lenging the constitutionality of section 315, stated: 

" It is not without significance in this connection that among 
the vast multitude of cases dealing with the subject of the dele­
gation of legislative power fe-w, if atw, can be fou.tu1 in which 
the delegation of the taxing power 1was involved, the legi la­
ture apparently recognizing, instinctively or otherwise, that it 
could be delegated or that a well-nigh uniyer al conviction pre­
vails that it is .unwise to do so!' 

The proposed legislation has parallel and precedent in, and 
to a large extent is patterned after, several well-known, long­
enforced, and often-construed acts of Congress which in prin­
ciple, in constitutional and treaty relations and in legal concept, 
are alike this. 

While these are here presented as precedents for the amend­
ment. section 315, they are likewise pertinent to our ne-"'rt in­
quiry, which is the crucial, determinative, and only real ques­
tion here involved, to wit: 

Catt Congress levy an im.po1·t duty in terms of (t fact or state 
of'facts to be ascertained and proclaimed by tltc President? 

The constitutional grant for the several act referred to, 
and which will now be considered, is found in section 8 of 
Article I, as follows : 

" Sv.c. 8. 1. * * * To lay and collect taxe., duties, im­
post., and excises, * * * ; but all duties, imposts, and ex­
cises shall be uniform throughout the United State . 

"2. * * *. 
"3. To i·egulate commerce with foreign nation , and among 

the . ·everal States, * * *. 
"4. * * *. 
"5. To coin money, regulate the 1·alue thereof, and of foreign, 

coin. * * *. 
"is. To make all laws which shall be nece. sary and proper 

for carrying into execution the foregoing power~, * * * .'' 
Pi·eliminarily, it may be instanced, as before stated, that 

eveTy statute prescribing "market value " as a basis for ad 
va lorem duties, and Yesting in the appraiser or Rome officer 
of the Government acting as such the power to estimate, cte­
clare, and apply the same, was a statute in integral and neces­
sary part levying a duty in terms of a state of things to be 
ru·certained by the named official. While the rate was fixed 
by Congress, the actual dtlfy levied was dependent upon the 
state of things determined by the appraiser, which might and 
often did differ from day to day, according to the country 
of exportation, or as the state of things constituting "market 
'ralue " varied and was found by .the appraiser. 

While, of course, these statutes were not delegation of the 
"Jegislative" power, they were a delegation of tlle a.11.thorUy 
to ascertain and apply or declare a duty, in accordance with 
the legislative purpose prescribed by the statute lerying a 
duty according to and as measured by a legislatively prescribed 
state of things, to wit, "market values," to be ascertained and 
applied by a designated official, the complete fixing of which 
required but the mathematical process of applying the pre­
scrihE>d "rate" to the state of things or basi.· found by the 
apprniser. These legi-ilative precedent were early enacted 
while tlle debates and controver. ies of the constitutional con­
vention were clearly in the minds of onr legislator and have 
)Jeen repeatedly reenacted throughout our entire natural ex­
i. ·tencc. 

Because the authority of Congress to levy and collect ton­
nage and commodity "duties" is authorlzed ancl ve~ted by 
tbe ~ame provision of the Constitution, the Supreme Court in 
disc-ussing the constitutionality of either uniformly refers to 
and quotes the language and congressional cour e as prece­
de11t of the other. (See particularly Field i ·. Clark, ·upra.) 
Upon that authority the same course will here be pur. ued. 
( ~ee also Union Bridge Co. v. United States, 204 U. S. 364.) 

Precisely in principle alike the submitted provisions and sub­
tantially so in language was section 5 of the tariff act of 1 07 

(30 Stat. L. 151. 205). That proYision reads: 
"SEC. 5. That whenever any country, dependency, or colony 

shall pay or bestow, directly or indirectly, any bownty or gra.nt 
upon the exportation of any article or merchandise from such 
conntry, dependency, or colony, and such article or merchan­
cHse i dutiable under the· provision of this act, then. upon the 
importation of any ·uch article or merchandise into the United 
States, whether tile .,ame shall be imported directly from the 
cmmtry of production or otherwi~e, and "~hether such article 
01· merchandise is imported in the same condition as when ex· 
port?d from the country of pro<luction or has been changed in 
cornlition by manufacture or otherwise, there shall be levied 
and paid in all such cases, in addition · to the duties otuerwise 
iru11osed by this act. an additional d11ty equ.ai to the net amount 
of srh bounty or grn11t, 1i01cever tlle same be paid or bestoiced. 

The net a-mount of alZ such bounties or grmzts shall. be from t im e 
to tinie ascertained. determined, o:nd declared by tlie Secretar11 
of the Treasury, who shall make all ueeuful regulation · for the 
identification of such articles and merchandise anu for the 
assessment and collection of such additional dutie~." 

The pro'\'ision was in substantially exact language reenactetl 
in the Parne-Aldricll Tariff Act of 1909 (36 Stat. L. 11, ;:i), 
and again reenacted in the Underwood-Simmons ~rariff A<.'t o 
1913 (38 Stat. r~. 114, 193), and is pre ently in force. 

Herein Congre s levies a duty in terms of a " tate of thi11gs,'' 
to wit, "a duty equal to the net amount" of a bounty or 
grant, to be "ascertained," "determined," and "declared·' by 
the Sec1·etary of the Trea ury. The "net amount,. of a bount.r 
or grant always involves, first, a legal determination of the law 
bestowing the same; and, second, the effect 'ltpon trcr.de and. com­
merce of the operation of tllat grant. In the latter re. pect its 
determination i often quite alike the determination of the ef­
fect upon t rade and commerce of import tariff laws. Such 
bountie or grc1nt in fact often are effected by export laws. 
Wherefore in tlli statute we no\\ haw, and since .Tut;\~ 27, 1897, 
more than a quarter century, haYe had a statute precisely alike . 
section 315 levying a dut~- in term of a state of thing , resid­
ing in a condition of trade and commerce and the operation 
thereupon of la 'WS, to be ascertained and declared hr a na meu 
official. 

During the existence of thi statute it ha in numerou;; cn.;e·· 
been before the court · for adjudication. Thu:s, iu Do,ni. · 
v. United State · (1 '7 "C". S. 496) the Supreme Court con­
strued tbi · pro•] ·ion as appl;\ing to the so-called Hu sia11 Sugar 
Bounty case ·. A reading of tbe intricate findiug of fact aud 
conclu ions of la·w nece ary upon the part of the Sec:retary in 
that case, in order to determine the exact duty to l>e leYied, i::; 
comi.ncing of the ('Omparath'ely simple uutie · of like nature 
impo ed upon the President by section 315. 

In ... ~ichola & Co. ii. United State. (7 't. Cust. Appl . 97 ) 
tlle United State · Court of Cu ·torus AppeH18 construed the sec­
tion as it appea1·ed a paragraph E, ·ection 4, of the tariff 
act of 1913, as applical.ile to th so-called potuge taxes or 
allowances made by Great Britain npon spirits exported to this 
country. That decision by the United States Court of Custom,· 
Appeals was on certiorari affirmed by the Supreme Court of 
the United States (Nichola & Co. v. United States, 249 "C. S. 
34). It..; repeared legi lati'e enactment by Oongrei;::~es of both 
political pariie i of it elf a legislatiYe interpretntion of the 
power to ·o euact (Fiel<'l v. Clark, 143 U. _, G49). 

It may he inHtrnctfre to delineate tl1e mod11 ,· oµera11di of 
this pro\iRion from the actual fact.~ occurring iu the :Xichola .· 
& Co. ca ·e. The question of whether or not the so-called allow­
ance hy Great Britain upon liquors exported to this country 
was or was not a hounty within tile proYisionR of . ection G, 
as reenacted in the tariff act of 1913, wa. · long conte~:ted )Jy 
the officials of that country. The Treasury Department at time.· 
changed its deci ion upon the subject. Finally by Trea m·:r 
Decision 3446G. upon the advice of the Attorne. General that 
the decision of whether or not such allowance by Great Britain 
was or was not a bounty within the provisions of ~aid act of 
1913 was "one better fitted for judicial determination tbnn for 
an expre sion of his opinion,'' the amount of such allowanc-e 
was ascertained and proclaimed by the Secretary of the TrenJ­
ury in accordance with the provisions of . aid Jection 5, as ap­
pearing in the act of 1913, as amowntinu to 3 J)ell<'e per gollo11 
11von vla-in Brifi.sh spirits and 5 pcn<'e per gr17lon on oom110111Hl 
s·pirits. 

Upon an importation at the port of New York of such liquor. 
the collector thereat, in obedience to the proclamation of tile 
Secretary of the Trea ury, renorted a. follows: 

"The merchandise con i:3t of British . ·pilits imported from 
the United Kingdom of Great Britain and Ireland. Following­
tlle instructions contained in Trea ury DecLions 34466 and 
34572, that an export bounty i allowed on plain Briti ::.i spirits 
of 3 pence per Britt. h proof gallon nnrl 5 pence per gallon 011 
compound spirits, n counten·ailing duty, equal to tlle bo1111t !J 
pa-id, wa a ·e eel under paragraph E of section 4. act of 
1913. in ad.ditio-n to tile regular ?·ate of d1tfy provided for iu 
Schedule H of said act." 

The Board of General Appraiser · affirmed the decision of 
the collector (G. A. 77:'8: T. D. 35595). Upon appeal by tl1e 
importers to the United State Court of Cmitoms Appeal~ 
tile decision of the Board of General Appraiser wa affirmed. 
:Kichola & Co. v. United State (7 Ct. Uust. Appl . 97), aud 
upon review by certiorari the decision of that court was 
affirmed by the Suprem Court, ~ 'iehola & o. 11. United States 
(249 u. s. 34). 

Thus in all re pect.· a statute preci~ely ~imilar has loug 
been upon the statute l>ooks, iR hC'ing exec-uteu. and had been 
construed by the highest court. . Hu"· <..:tlu it ue said. tbere-
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fore, fo the pre enee of such an approved investment by Con­
g.res in the Secretary Of the '.L'reasury, to determine from 
sfated things, residin~ in conditions of trade and commerce 
as uffected by laws and regulations, a duty to be collected and 
to convert that finding into an applicable form of duty, that 
Congrf'SS can not so empower the President? 

There will be noted in passing that Oongress, by ~ti.on 5 
and it Eltatutory successors, ha<l vested in the Secretary of 
the Treasury the determination and deci.flon as to the amount 

· this bounty and its equivalent in add_itional duties. As a 
matter of fact, that is a matter of daily practice at almost 
very customhouse in the country. 
In conctndinoo the consideration of this statute it may be 

well, in view ~f the debate in the Sf'nate, .to state that it 
provided no review by the courts of the findings of the state 
of f act.y by the Secretary of the Tt·easury, though the act 
levied a duty or tax and has uniformly been held by the 
couxts as conclmtlve ~on all the cou:rrts. In this particular, 
in a well-considered case (Franklin Sugar Refining Co. v. 
l nite<l States 178 Fed. Rep. 743), the court said: 

"It was undoubtedly the intention of Congress, in the enact­
m<>nt of this section that the findings o:ll the Secretary as to 
tlle amount of bourrtles paid by the foreign countries and col­
lectible upon importation of merchandise a.s a countervailing 
c1uty ~hould be final so far as an11 re'Vision or ea;a-mination by 
tlle~ courts is concerned. 'Ve see no difference between this 
provision of the act of 1897 and that section in the various 
tnriff acts which require the Secretary of the Treasury to 
pro<'laim the values of f-0reign co~s nfter they h:ive .been 
a ertnined by the estimate of the Director of the. Mi~, in so 
tar a. the finding of fact is to be regard.ed as binding· upon 
tlle cow·ts under this provision. 

"A. to the values of foreign coins, the Supreme Court in four 
cnRes. to wit. Arthur v. Richards (90 U. S. 259, 23 L. Ed. 95) ; 

ramer v. Arthur (102 U. S. 612, Z6 L. Ed. 259) ; Hadden v. 
J\.l rritt (115 U. 8. 25, 5 Sup, Ct;.1169, 29 L. Ed. 333) ~and United 
StRtes- v. Klfagenberg (153 U. S. 93, 1~ Sup. Ct. 790, .38 L. Ed. 
6471. declared that the finding or e timate- of the Director ot 
th , lint, as proclaimed by the Secretary of the Treasury, was 
binding not only upon the collector and the ~.oard of General 
Apprah,ers but upon the co11rts as icen; and we have no doubt 
tt was the intention of Congress that in the 1naitter of the Gollec­
tion of the cowntervaiUmg duties the amount fixed by the ~ec-
1retor11 of the TreM1vry to be oollected on i mportations can, not 
ne inqwired into by, the courts but must be settled as declared 
bv th-€ Treasury Department. If there has been a mistake the 
remedy is by appeal to the Secntary. I case that has not 
J'ef'n done. the courts ci n not admit evi<lenee f-Or the purpose o:f 
inquiring into the questionj as to whether the a.mount fixed by 
th Secretary was or was not correct." 

'The preciRe legal doctrine applicable to such case will later 
he . tated. But that Congress can lay a duty on imports and 
authorize . orne official to determine the same in ar prescribed 
maimer ~ithout judicial review of the finding is elementary in 
cn="ltoms import law and long since established beyond con­
troYersy. 

There are many act of Congres · proYiding di criminating 
duties UIJOD tonnage- which are identieal in Principle and perti­
nent. It '"·ill be noted as Rtatecl that the constitutional grant 
to Cougre s of the right to levy dutie upon tonnage is by the 
same provision granting such right as to importations. Accord­
in ••J y and uniformly such acts are reviewed by the SuJi)reme 
Court as pertinent e~ositions of the exercise l>y Congress of 
it deemed constitutional rights as to each. 

Section 4219 of the Revised Statutes in part provided : 
" 4219. * * * On all foreign vessels which shall be en­

t~l'e<l in the Unite£1 State from any foreign port or pJace, to 
ancl with which ve els of the Urut;ed States are not ordinarily 
pet·mitted to enter and trade, there shall be paid a duty at the 
rate of . 2 per ton ; and n<>n.e oil the dutie on tonnage above 
mentioned shall be levied on the Tessel of any foreign nation 
if tile President of the United States shaLL be satisfied that the 
discriminating or countert"Qiling ditties ot such to1reig'n nation1, 
80 far cLs they operate to the disadi;antage of the United. Sta;tes, 
lwi·e been abolished." * * * 

Pertinent he-re is the- inxestmeut by that section in the Presi­
dent to suspend tonnage duties upon the fin<ling by him that 
tbe cliscrimrnating or countervailing duties levied by a foreign 
nation " so far as they operate to the disadvantage of the United 
, ates" were abolishe<l. Thus a conditi-On of trade a.ncl com­
meree resulting from the impositioa of duties upon ouu trade 
-n-a-. to be determined by the President as a condition precedent 
to the uspension of touIUJ.ge duties levied by the United Strutes. 

~ ·tion 2302 of the Revi.se1l Sratutes pi:o'\fide<l a. dlscriminat­
illg uuty- of 10 per cent au Yalorem in additi(o)n to too duties 

imposed by law upon mercllandtse imported in vessels not of the 
United States. 

Section 4228 of the Revised Statutes provided for the determi~ 
nation by the President of any discriminative duties upon 
either tonnage or importatifJns of any foreign nation as against 
the United States on his proclamation to that e.ffect, and >ested 
in him a power pon such determination. to suspend or discon­
tinue similar discriminations made by this country. The provi­
sion as amended July U, 1897 (30 Stat. L. p. 214), further pro­
vided: 

"That the President is authorized to suspend in. part the 
operati01is of sections 4219 and 2502, so that foreign vessels from 
a country imposing partiial discriminating duties upon American 
vessels or partiai discriminating import duties upon American 
me:chandise may enjoy in our ports the identicai privileges 
which the same class of American vessels and merchandise may 
enjoy in said foreign country.'' 

This last provision was construed by the Attorney General not 
to have been repealed by section 22 of the Dingley Tariff Act 
of July 24, 1897 (30 Stat. L. 151), but to be continued in force 
therewith (21 Op. Atty. Gen. 597). It will be particularly 
noted th-at the power vested in the President by th.at statute in 
determining the partiai discriminatory duties and puttin"' in 
effect " identical privileges " invoU;ed the power to deten':iine 
the equi'L-aient duty which tliis country woilld excrct in such 
cases. 
. These provisions of the Revised Statl'.Ites are in legal concept 
m exact ac~rdance with the proposed amendment. In each, 
Congress laid a duty not only upon tonnage but imports into 
the United States, in terms of a state o:f things or eonditions 
resulting from the effect of laws upon comm-erce, to be ascer­
tained and proclaimed by the President. 

Peculiarly and exactly parallel is the amendment to section 
422~, of July 24. 1897, enacted coincident with the Dingley 
Ta~1ff Act. Congre s therein fixed no duty in terms of pre­
scribed :figures or rates, but levied a discriminating duty on 
foreign vessels and merchandise in terms of a state of things 
to wit, a duty eq,uai to that levied by such country on ou~ 
vessels or merchandise, to be ascertained and proclaimed bv the 
President. That is to say, the Pre ident was to investigat~ the 
effect upon our exports to the particular country of thei:F laws 
and the effect of our laws upon the imports hereto from such 
country, and if he found that their laws discriminated less 
against our exports thereto than our laws did against their 
exports to this country, he was to calculate what duty thereby 
shown would enable them to "enj-0y in our ports identical privi~ 
leges,'' ·and accordingly suspend wholly or in part the tonna o-e 
duties levied in section 4219 or the discriminating impo~t 
duties levied in section 2502 and proclaim in effect the duty 
provided by Congress and ascertained as aforesaid. l\lost im­
portant it should be noted that the President was here vested 
with a discretion as to 1which duty he would suspend. He. 
might suspend that provided by section 4219 or section 2~02 
or he might suspend, in wh-0le or in part, both, in his discre: 
tion. Likewise with the policy of Congress to equalize c1is­
criminati-0ns and their effect upon trade, it was within its 
po er to .delegate to the President a discretion as. to the pre­
cise executi.on of the statute, whether as to section 4219 oir 
2502, or both, just as in this amendment it is competent foir 
Congress, having deelared the poliey to equalize conditions o1 
competition in our markets, to vest in th.e President a discre­
Uon as to the execution or that polioy by adopting a cb.a.nge 
of rate or form of duty or classification, assuming the amend­
ment as drawn so permits an election. 

But a close study of these sections of the Revised Statutes, 
long if not now in force, reveals the same legal concept that 
supports section 315 in this bill. In all Congress laid or pro­
vided a duty in terms of a pre cribed state of things, residing 
in de.fined conditions of trade as e-ffected by laws operating 
thereupon, and directed the Pre ident to adm-ea u:.re one set of 
discriminations and resulting trade conditions against the other, 
and ta tletermine wlb<£t rate of duty the'l·eby shown wo'UJ<J equal .. 
ize tlie d·iscrirminatiOns agfl.inst or conditions affecting this 
oountf'y. '.Phe act, levied the prescribed! duties upon imports or 
tonnage int°' th.is cou1~trg. The President ascertained and pro­
claimed. the srone as antl in the manner prescribed by the act. 

To the same effect is section 1 of the act of July 25, 1892 (27. 
Stat. L., 167). That section reads: 

" SEC. l. Passage of vessels through St. l\ia.rys Falls Cana1-
tolls: That,. with a view of secul"ing reeiproca1 advantages for 

. the citizens,. ports. and Ye els o.f the United Sta-tes on and 
after the 1st day of August, 1892, whenever cind 80 often as tlUJ 
Jlt·eri<J.en,t JuiJl be saMafiea that the pas.sage through a.uy canal 
till lock. connerted with the navigation of the St. Lawrence 
Rive.£, tb& Great Lakes; or the waterways connecting th9 same. 
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of any ve els of the United States, or of cargoes or pa · engers 
in tran it to any port of the United States is prohibited or is 
m ade difficult or bu.rdensome b11 the iniposition of tolls or other­
wi- e, which, in view of the free passage through the St . .Marys 
F all Canal now permitted to -vessels of all nations, he shall 
deem to be 1·eciprocall11 mljust and u-r1,ir easonable, he shall have 
t he power, and it shall be his duty to suspend by proclamation. 
to that effect for such time and to such extent (including 
absolute prohibition) as h e shall deem just the right of free 
pa · age through the St. l\1arys Falls Canal, so far as it relates 
-to \'essels owned by the subjects of the Government to dis­
er iminating against the citizens, ports, or Yessels of the United 
S tates, to to an11 cargoes, portions of cargoes, or passengers 
in transit to the ports of the Government making such dis­
cr imination, whether carried in Yessels of the United State or 
of other nations. 1 n such case and during such s·uspensions 
toU s11 aU ue levied, c-0llected, and paid as followR, to wit: 
Upon f reight of whatever kind or description iwt to ex ceed 
$2 per ton ; upon ims engers, not to ex ceed $5 each, as sha.iz 
be f rom time to tinie deteni11ined by the Pre.<sident." 

By proclamation of August 18, 1892, the President. under 
th e authority of the above act, and becau~ e of claimed dis­
c1·imination age.inst citizens of the United States in the u ·e 
of the Welland Canal, proclaimed and enforced a toli of 20 cents 
per ton 01i an fre-ight pa sing through St. Marys Falls Canal 
i n transit to any part of the Dominion of Canada. Subse­
fJUent ly, and on February 21, 1913, by proclamation he sus- · 
peuded thi ascerta iuecl and enforced tonnage duty. (27 Stat. 
r.. 10650.) 

, 'o as to ection 14 of the act of .June 26, 1884, chapter 121 (23 
• 'tut. L. . 57 ) , a· set forth hy the court in Field 1'. Clark ( 649, 
6 '3!l ) . a follows : 

' ·By the fourteenth section of the act of June 26, 1884, chapter 
I::!l , removing certain burdens on the American met·chant 
marine aurl encouraging the American foreign trade, certain 
tori na.ge duties were imposed upon vessels entering the United 
States from any foreign port or place in North America, Cen­
tra l America, the West India Islands, Bahama Island , Ber­
muda Islands, Sandwich Islands, or Newfoundland, and the 
P re'1ident was a'ltthorized to susvend the col.lection of so 1nuch 
of th o e duties on 'l;essels entering from certain ports as 1night 
be ·in excess of the tonn age and lighthouse dues, or other 
eqzti:pa.lent ta.m or taxes imposed on American ves els by the 
gow rnment of the foreign country in which such port was 
situated, and should upon the passage of the act 'and from tirne 
to fi.nw thereafter as often as it may become necessary, by 
rea~on. of clia.nges in the lau;s of the foreign countrieg above. 
m entioned, indicate by proalam.~tion the ports to which such 
suspension sha,ll apply and the rn-te or rates of tonnage duty, 
if an y, to be col-lected 'ltn-der such suspensi-011.s.'" 
- In execution of that act Presidents Arthur and Clev-eland 
issued proclamations. 

This statute is precisely of the same legal concept as amend­
ment 315a. Certain tonnage duties are levied by previous acts 
of CongrE::ss. In view of uncertain and varying future con­
ditions, Congress by this act levied a substitute tonnage duty, 
in the terms of a certain prescribed state of things, to wit, 
the di1rerence between the prescribed tonnage duties and the 
tonnage duties and equivalent taxes imposed by the foreign 
government on American vessels, and provides that such shall 
be a certained and proclaimed by the President. While the act 
requires the President to "ind·icate by proclamation * * * 
t lle rate or rates of tonnage duty, if any to be collected," Con­
gress had fixed the duty in terms of facts pre cribed in the act 
and directs the President to ascertain and proclaim the equiYa­
lent rate. 

It i meet to note that in the case of Field v. Clark, supra, 
a t p:ige 689, the Supreme Court of the United States adverted 
to th i s pr01,ision of the lmv and all of the foregoing statutes as 
illustration of the pe>wers of Congress exercised under the Con­
stitution and as a legislative precedent for upholding the con­
st itutionality of the statute the subject of review in Field v. 
Clurk ns n·ot in excess of the legislative power. Here again 
we find Congress levying a duty in terms of facts, or a state of 
fn ct , and the President empowered to ascertain and proclait1i 
a r at e of duty tbhfch tvill equalize i-n our commerce that state 
of facts-precisely the thing done in section 315. 

Similar statutes nre those relating to the ascertainment of 
the value of foreign coins. The constitutional grant in this 
par ticular is subdivision 5 of the eighth section of Article I: 
" To coin money, regulate flle value thereof, and of foreign 
(X)ill * $ *." 

Therein is an express grant to Congress to by legislation fix 
the Yalue of foreign coin. Has Congress itself by act in detail 
fixed the value of foreign coin? Uniformly Congress, having 

declared its policy by p1·escribrng t he basis of such only a " 
" the pure metal of such coin of tti.ndard value," has confined 
the necessary ascertainment and proclamations thereof to ad­
ministrative officials of the Government. i\Iore particularly 
in point is that not only has Congress o enacted, but it has 
provided that in all reliquidations of duties upon imported 
merchandise this ascertainment ·and finding by an administra­
tive official shall be adopted as one of the ·eltmwnts of dutfable 
V<bl·ue. This legislation, in· principle, is in exact accordance 
with the proposed statute. What diffel'ence can there be in 
confiding the ascertainment of the value of foreign money and 
confiding the ascertainment of the value of foreign merchan­
di:e measured by that money to administrative officials? So 
intimately connected is this subject with that of the collection 
of duties upon foreign imports that the relevant provisions 
of recent years have found themselves as part of our import 
tariff laws. 

The provision long ago and now in principle enforced was a 
part of the tariff act of Augu t 27, 1894 (28 Stats. L. 552). As 
i::ection 25 it ·read : 

"SEC. 25. (Value of foreign coins.) That the value of foreign 
coin as expressed in the money of account of the United State 
shall be that of the pz1,re metal of such coin of standard value, 
~wd the value of the standard coin in circulation of the various 
nation. of the world shall be e tirnated quarterly by the Direc­
tor of the Mint and be proclaimed by the Secretary of the 
Treasury immediately after the passage of this act and there­
after quarterly on the 1st day of January, April, July, nnd 
October in each year. And the >alues so proclaimed shall be 
followed in estimating the -value of all foreign merchandh::e ex­
ported to the United States during the quarter fo1· which tbe 
value is proclaimed, and the date of the consular certification 
of any invoice shall, for the purposes of thi section. be con­
sidered the date of exportation: ProvMed, That the Secretary 
of the Treasury may order the reliquidation of any entry at a 
different value whenever satisfactory eYidence shall be pro­
duced to him showing that the yalue in United States currency 
of the foreign money specified in the inYoice was, at the <lnte 
of certification, at least 10 per cent more or le ·s than the >aJ\.1e 
proclaimed during the quarter in which the consular certifica­
tion occurred." 
. Perhaps no provision of equal life hns been the subject of 
moi;e litigation than this. It. provision have ueen before the 
Supreme Court for construction in numerous cases. 

This section not only vest in the Secretarv of the Trensurv 
power to ascertain and proclaim the value · of foreign coins, n s 
found and reported to him by the Director of t11e ~lint, but. in 
line with tile proposed legislation. imposes upon all cu toms 
officials the duty of acceptance of tllat proclaimed value in the 
reliquidation of import customs entries. It requires but the 
suggestion to prove that thi ascertainell and proclaimed :find­
ing, by virtue of this statute, affects the nmount of duties col­
lected upon all imported merchandise. Yet this ascertainment 
is made and enfqrced by adrninis trath·e officials, wherea.- tlle 
Constitution vests in Cong1:e s alone by legislation the power 
to "regulate the value of foreign coin." 

In so far as the statute is made expressly applicable arnl con­
trolling of customs liquidations to that extent, no doubt its 
constitutionality may be rested in sub ection 18 of Article I, 
section 8 thereof, supra, as a law enacted" necessary and proper 
for carrying into execution," among other power , section 1 ot 
that article " to lay and collect duties." The statute, however, 
forms a striking illustration of the declaration by Congress of 
its policy, to wit, that the ¥alue of foreign coins ":;:hall be that 
of the pure metal of such coin of standard value," ancl then 
delegating to the Secretary and Director of the Mint the power 
to find all the facts and state of facts, to wit, " Yalues," ueces­
sary for the execution of the laws. 

It is appropriate to here note also that this {indinu and 
proclamation of facts constituting a material factor in taxes 
levied upon imports and delegated to the Secretary is not 
under our laws made or under onr Constitution of a right 
reviewable by any court. (Arthur v . Riclmrds, 90 U. S. 250. 
23 L. Ed .. 95; Cramer v. Arthur, 102 U. S. 612, 26 L. Ed. 259; 
Hadden t.'. Merritt, 115 U. S. 25, 5 Su1). Ct. 1169, ~g L. Ed. 333; 
and U. S. v. Klingenberg, 153 U. S. 93, 14 Sup. Ct. 790. 38 
L. Ed. 647.) 

The last foregoing statute contribute to this presentation 
another statutory precedent whereby Congre s, having declnre<l 
its policy as to what shall be th ba Ric principle in the regula­
tion of foreign coins, ha · delegated the execution of that 
policy to the Secretary and made llis fin<ling of the fact or state 
of things in pursuance of thn t defi11ecl policy final and the 
measure of a material component pnrt of nll clntie levied .at 
the customhouse. Thereby Congres la~" thi!:l duty in tlle 

'\ 
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term of prescribed facts or state of facts to be ascertaineu 
and declared by the Secretary. 'Yherefore it is re::;pectfnlly 
concluded that an answer to the inquiry, " Can Congres." levy 
an import duty in terms of a fact or state of facts to be ascer­
tained and proclaimed by the President?' find abundant 
statutory precedent enacted by Congress from the foundation 
of the Go-rnrnment to the present, approved by the highest 
c:ourt , and during all of said time and at present constituting 
an integral, efficient, and important part of our import revenue 
sy tern. And that i "' precjsely the legal concept of and thing 
done by section 315. 

Legislation upon the ubject of the rate-making power of 
railroad and public utilities commissions afforu~ further perti­
nent precedents. There i a marked difference, howeyer, 1n 
the constitutional requirements where Congress i authorizing 
R person or board to lay an import cu torn duty and to fix a 
freight or passenger rate. The Constitution expre sly em­
powers Congress to lay a "duty,'' but does not expres ly re­
quire Congress to eNtablisb a freight rate. The late1·. in so far 
as interstate commerce is coucerned, i · a "regulation of com­
merce among the States," ancl as , uch i·ate fixing may rightly 
be held to be a neresNary incidental means to that end. It 
may 'Well come within the category of the incidental powers 
granted Congress by ubsection 18 of sectio11 8 of Article I 
of the Constitution to make "all laws 'Which suall JJe neces ary 
nncl proper for carrying into execution the foregoing power ," 
included within which "foregoing powers" is that "to regu­
late commerce among the seYeral States." ~'herefore in dele­
ga tin~ the duty-levying power different, or at lea. t additional, 
con. ·titutional requirements must be observed. 

That investment in the Interstate Commerce Commission is 
in Yery simple language. Its constitutionality ha. ne\er heen 
c·o11sidered in any of the courts. Up to the Hepburn Act of 
Jnne 29, 190G, the. Inter tate Commerce Commi ·:;ion wa · not 
i1wested 1Yith the power to fix a rate. ( ~ee Inter~ tate Com­
merce Commission v. Cincinnati, New Orleans & Texa Pacific 
Hailway Co.; 167 U. S. 479.) 

R:-.- the Hepburn Act, howe>er, of June 29, 1006, r.;ection 13 
(3-:1- Stat. L., chap. 3;)91, p. t>89). that power wn8 granted the 
rornmission by Congre!'!s. 'The language of the grant i. •ery 
simple. It is provided : 

•·That the commis ·ion is authorized and empOl\ered, and it 
sllal l be its duty, whenever, after fu1l hearing upon a complaint 
made * * ~· it shall be of the opinion that any of the rates, 
or ·harges l\hatsoever, demanded, charget1. or collected by any 
common carrier or carrier" * * "" are unju t or uureuson­
alJll:'. or unjustly discriminatory, or unduly vreferential or 
prejudicial, or otherwise in Yiolation of any of the i>ro>isiou. · of 
thi ~ act, to defe1'mine and. prescribe what 'Will be the just and 
rea.0;onable rate or rates, charge or charges, to he thereafter ob­
served in such ca e as the maximum to be charged: * * * 
and to make an order ·•-

A.nd so forth. 
~ulJsequently, by the act of June 18, 1910 (3G Stat. L., chap. 

BOD. 551), that ·ection wns amended. The amewlment, how­
ever. in so far as it Ye ted the comrni.s ion with pow·er to fix 
a rate, in no ma teria 1 import differs from the lan~'llage of the 
Hepuurn .Act. While the constitutionality of this pronslon was 
newr questioned, the act wa ._ tbe subject of comment by the 

upreme Court of the United State· in Texas & Pacific Rail­
way Co. i. Abilene Cotton Oil Co. (204 U. S. 426); Interstate 
Commerce Comrni slon 1.i. United State of America ex rel. 
Humboldt Steamship Co. (224 U. S. 474) ; Interstate Commerce 
Commission i ·. Louisville & :Kashville Railroad Co. (227 U. S. 
88) : and Interstate Commerce Commi siou r. Goodrich Transit 
Oo. (224 U. S. 194). 

Should the courts, howew1·, hold that section 31:-' i in fact 
subject to the limitations of the con titutional power to "lay 
* ::: * dutie " as well a or instead of" to regulate commerce 
with foreign nations," the simple statutory authorization of the 
Hepburn A<:t l\OUlc.1 not suffice, but the rules laid down in Field 
i·. Clark (143 U. S. G49) and other like ca.·es cited woulc.1 ha>e 
to be obsened in the manner done by section 315a. 

Tlle legal i;;tatus or judicial statul' with reference to the 
powers vested in the Inter:-tate Commerce Commi. sion a to 
rate· making is well concluded in Willougbby on Constitution, 
'°olume 2 (1910). page 13::!4, as follows: 

"That a considerable amount of regulative control over rall­
wny ~ maj· constitutionally be delegated to the Interstate Com­
merce Comrni ion ha not been disputed. It was not until the 
act of 1906, howe>er, that that body was intru ted by Congress 
with the author~ty to fix in specific instance-· the rates that 
inter tate railwa~'· might charge. By that law It is provided 
tliat the rates which these eom11anies may Jegally fix, or which 
ma;\- be fixed for them by the commissi~, must Le " just and 

r~sonable." Tki:s is,. practically, the only principle legislatively 
lat{J dou:n for the gm dance and control of the comm issi-011. The 
question, therefore. which still awaits final judicial settlement 
by the Supreme Court is whether this provision of the law 
may fairly be said to lay down a sufficiently definite rule which 
the commission is merely to apply to specific case~ as they 
ari e to warrant the determination that that body has not been 
endowed with a di ·cretionary po~er of fixing rates which is 
in fact legi lative. The opinion may, however be hazarded 
that, arguing from Field 1'. Clark, Buttfield v. Stranahan and 
Union Bridge Co. v. United States, the act of 1906 will b~ sus­
tained. Indeed, in Interstate Commerce Commission v. Chi­
cago, Rock Isl:ind & Pacific Railway (218 U. S. 88) and Inter­
sta~e Commerce Commission v. Chicago, Burlington & Quincy 
Railroad (218 U. S. 113) the rate-making powers of the com­
mission seem to be accepted without constitutional question." 

1\Iore apposite authority will be found in cases arisina in 
the States. The constitutions of several of the States expr:ssly 
vest tbe rate-making power a to railroads in the State Je~s­
lature . The nece sary incident to the development of public 
enterprises and railroad transportation has made it necessary 
iu almost if not eYery State of the Union that the legislature 
delegate this authority to some board or commission. The con­
i:;titutionality of thi delegation of authority has in several of 
the States been frequently contested. 

Thus, in LouisYille & Nashville Railway v. Garrett (231 
lJ. S. 298, 305) it is stated: 

"It has frequently been pointed out that pre ·cribinO' rate 
for the future is an act legislative, and not judicial i~ kind 
* ~· *: It pertains, broadly speaking, to the legi lau've power'. 
The legislature may act directly or, in the absence of constitu­
tional restriction, it may commit the authority to fix rates to a 
subordinate bouy." 

In Atlantic Coast Line Railroad v . North Carolina Corporation 
Commi sion (206 U. S.1, 19), the Supreme Court stated: 

" The elementary proposition that railroads from the public 
nature of the bu:'liness by them carried on and the interest which 
the public have in their operation are subject, as to their State 
business, to State regulation, which may be exerted either 
directly hy tlie legislative authority or by administrative bodies 
endowed with power to that end, is not and could not be sue~ 
ces. ·fully questioned in Yiew of the lon.,. line of authorities su -
taining that doctrine." 

The constitution of the State of Missouri (sec. 1, art. 4; see. 
14, nrt. 12) provided as follows: 

"The legislative power, subject to the limitation~ herein 
c?ntained, shall he vested in a senate and house of representa­
tirn , to lJe styled the General Assembly of the State of l\lis­
. ouri." And "The general assembly * * >:• shall from 
time to time pass laws establishing reasonable maximum rates 
of charge~ for the transportation of passengers and freight 
OH said railroads and enforce all such laws by adequate penal­
ties." 

8penking of the power of the State legislature to delegate 
tllat authority the ·upreme court of that State in a well-con­
sidered rase, ~tate v. Public Service Commission (194 s. w. 
287-2!l5) ~ta tro : 

"It il' also settletl beyond doubt or cavil that this power of 
prescribing maximum rate for comrp.on carriers, which, as we 
have seen, legislature possess pursuant to an untrammeled 
grant of powers to pass law ·, may be delegated to a public: 
service commission. To this rule, unle s inhibited by expres 
constitutional provision, there i not a reputable exception. 
* * * He read-· tlle ca .. es in '°"ain who does not concede the 
authority of the legislature, absent an express con~titntional 
proYision which forbid;;. to delegate to an aclministratfre body 
the power to fu: rates for the carriage of freight nnd pas­
sengers." 

Ac.ting under the aforesaid constitutional authority the legi "­
lature by the laws of 1913, ·ection 47, page 583, enacted: 

" 'YheneYer the com.mi sion shall be of the 01)inion * * * 
that the maximum rates * * * are in ufficient to vielct 
reasonable cornpen~ation for the .·erYice rendered, * ·* . * 
the commission hall * * * determine the ju .. t and reason­
able rates, fa1'es, and cbargel' to be thereafter observed and 
in force a the maximum to be charged for the senice to ue 
performe1l, notwith ·tanding that a higher rate, fare, or charge 
has been heretofore authorized by statute." 

The ::Uissouri Supreme Court in the case cited 1wlt1 thi to 
be a properly delegated function by the legislature, eYen to the 
extent of setting aside a rate previously estubli,..:hetl b~· the 
legislature itself .. 

Similar e1rnctments b~· other , 'tate8 umler essentially .-iwilar 
constitutional power:; and rt>,..:triction~ lun-e beeu 11pl1eld. (See 
Chicago, Burlington _& Quincy Hailroad 11

• Joue ·. HO Ill. 361, 

• 
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376; State v . Baltimore & Ohio Railrond, 7G W. Va. 399; State 
i;, Railroad Commission, 52 Wash. 33; Georgia Railroad v. 
Smith, 70 Ga. 694, 698 ; Rail1'oatl Commission v. Central of 
Georgia Railway, 170 Fed. Rep. 225, 238.) 

It may be said generally of all of these statutes the delega­
tion of authority was to "make Teasonahle antl just rates of 
'fr ight and passenger tariffs," or to "make just and reasonable 
rate , fares, and charges." . 

The general ·delegation of authority in such cases is quite 
imilar to that delegated the United State Interst.ate Com­

merce Commission to fix " just and reasonable " rates. 
It is ob ervable that the general ground asserted by the 

courts in those State cases is that the granting of the power to 
fix: rates is not prohibited by the particular State constitution. 
. The general rule of construction that State legislatures pos­
' es. all powers not inhibited by the particular State consti­
tution, while Congress po sesses only those powers expressly 
granted by the Constitution of the Untied States, is not here 
l-Os:t sight of, but it is confidently asserted that the express 
grant to Congress by paragraph 18, ·section 8, Article I of the 
Constitution of power to make all laws " which shall be neces-
ary and proper for carl'ying into execution " the powers therein 

granted to "lay duties" and "regulate foreign commerce," 
may well be deemed a sufficient constitutional warrant of this 
amendment. 

Without indulging -a discriminating review of these decisions, 
it would seem p1·oper to observe that while the language of 
many upholds a delegation of the legislut ive power, 110 such 
claim as to section 315 is made. What is here asserted is tl1at 
the Congress by this amendment will delegate no legislati'i:e 
powers but enact a statute legislatively complete prescribing 
therein authority to the President to make the same effective 
as and when therein by Congress prescribed. 

We now come to an 'important consideration attending all 
delegations by the legislatures of autb.ority to execute a law. 

While the ·Supreme Court, as has been beretofore shown, has 
repeatedly ruled that it is sufficient for tbe Congress to declare 
its general policy delegating to the particular official the au­
thority to fill in the details, Willoughby on the Constitution, 
volume 2, •page 1319, concisely states the most limited i·ule as 
adopted by a class of cases, as follows : 

"The Congress can not delegate its power to make a law, 
but it ean make a law to delegate a power to tletei·mine some 
fact or state of things upon which tee law makes or intends to 
make its own action depend. To <leny this would be to stop 
flle -wlleels of Go rnment. There are many things upon which 
wi e and useful legi lation mu.St depen<l which can not 'be 
known to th~ lawmaking power and must therefm·e be a subject 
of inquiry and determination outsi(le of the halls of legislation. 

" The doctrine thu declared is without objection so long as 
the faets which are to dcterm'itie t11e executive a.cts are such as 
mRv be preo-1.sel-y stated by the legislature and certainly ascer­
tai'i1 ed by the E1recutive. 'Vhen this is not so, the officer in­
trnt-=terl with t'he ~xecution of the law is nece arily vested with 
an independent judgment as to when and bow the law shall be 
executed; and when this independence of judgment is consider­
able there is ground· for holding that the law is not simply 
one n1 presenti to take effect m futuro, but is a delegation by 
tbe lawmaking body of its legislative discretion:• 

The proYisions of section 315, however, are well within the 
more narrow rule. 

~.\ re the "facts" or "state of things" pre~cribed by the 
amendment and made determinative of his action when ascer­
tnined and proclaimed by the President "precisely stated by the 
legi lature," and such as may be " certainly ascertained " by 
the Executh·e ? 

'It would eem that the necessary impli<:"3.tion. if not mandate 
of a statute, requiring investigation of conditions "in the 
mot·lcets of the United States," clearly clirected an investiga­
tion of "market values;• and when applied to imported meP­
chandise as imported neceRsarily referred to such in wholesale 
quantities. The whole framework of our tariff laws is so -ob­
viou ly thus predicated that no other conception of their Tefer-
nce or{linn rily iobtains. Indeed, until enactment of the customs 

administrative act of 1890 the wonl " wholesale " did not ap­
pNt r in Rlly of the act making "rua1•ket value" the basis of 
tariff calculations. None of the cases defining ·•market value" 
a tbe hasis of tariff duties, the Cliquot Cbampagn~ case (3 
Wall., 70 U. S. 114, 1~5) or Muser ·t'. ~IaO'one (155 U. S. 240, 
~49), in any part mentions the word " wholesale." Nor €loes 
the statute construeu in the forme1· .c. se provide other than 
hat goods should be hwoice<l at their "actual market value." 
~ee net of ::Unrc:·h 3, 1 GH (12 Stat. L. 727). foreover, to-clay 
n Pxisting ._t atnte empJoys the word u whol ale" as ~applied 
L mar1'et \:fl.lue ., a. a basis of duties. Tim paYag.rnpb !'R, 

• 

section 3, of the Underwood-Simmons Act provides duties shall 
be assessed upon the "actual market value" or "wholesale · 
price " of imported goods " in the principal markets of the 
country from whence exported." He1·ein, then "market value"· 
is, as throughout our entire tariff legislation; used as synony­
mous with " wholesale price." In relating the presidential 
ascertainment as to itnporteli goods to 11w1'1.;et conditions or 
values in the "markets" of the United States by a membef' 
provision of our tariff laws there would seem to be no question 
that the reference is to wholesale sales of such. 

We may therefore proceed upon the assumption that the lit­
eral and legal force of the " facts" or " state of tbinu " " made 
det-erminafrrn of the pre idential action" by the amendment 
is the wholesale selling price in our markets of like or imilar 
foreign and domestic articles competing the:rein anu the dif­
ferences between such as influenced by the competitive cou­
ditions attending each. (Supplemental thereto is 315 ( e) but 
it is prefen·ed to make this presentation ithout aid of' that 
provision.) Tbe debates in the Senate and the plain unequiv­
ocal meaning of the language of the section leave unmista ·­
able that such is its unquestionable liteTal import. The facts 
or state of things embraced the1ewithin and therefore made 
determinative of the presidential action may be reduce<l to 
" market Yalues " or " wholesale prices " and the " differen e. " 
between them. That such as herein written con titute a rua n­
date by Congress to the Executive "preci ely ctated" :rnll 
ca~able •of being "certainly ascertained" i witnes. ed by 1egi -
lat1 -e ,precedents and the consistent administrative practice in 
import customs matters since the foundation of the Govern~ 
ment. 

Commencing with the tariff act of .July 4, 1789 (1 ·stat. L. 
26), and almost continuou ly since, Congre has levied ad 
valorem duties by predicating a prescribed rate upon the 
"value," "true value,'' "market value," or "actual market' 
value" of the imported .article, a "fact" or "state of thin O's" 
constituted by Congress in these acts an integral and neces~7iry 
part of sueh levy, and in haeo ve;-ba delegated ton denomina ted 
official •Or officials tl1e .power to ascertain and apply or ·declnre. 
The delegation of this authority to these officials for more than 
a hundred years was in these word alone for example " actual 
mru·ket value," without words of further definition or ilirectim1. 
While the courts construed the meaning of the phra e .ancl (le­
fined what matters could be taken jnto consideration hy the 
appraisers under this delegation of authority ns in the Cliqnot 
Champagne case (3 Wall., 70 U. S. JJ.4) an<l :iYiu er 'l. l\fagone 
(155 U. S. 240), and numerou other decisions, it was not nntH 
August 5, 1909, as a part of the taiiff act of that <late. that Con­
gress furth~r stated in detail and thus more definitely pi·e­
scribed the .facts made determinati~ of "market value" when 
ascertained by the appraisers. 

If therefore the terms " value " and " actual ma1•ket vnlt e " 
were deemed and employed by Congress as sufficiently determi­
native and descriptive of a delegated authority to ascertain autl 
proclaim a duty, or at least an integral and nece 'Sary part 
thereof as prescribed by Congress, why is not the language o:f 
this amendment, plainJy synonymous with and the literal equiv· 
alent thereof, so sufficient? · 

Nor are we without abundant legislative precedent for the 
sufficiency, under the stated rule, of the literal expre' ion m­
ployed in section 315 made determinative of the presi<lential 
action, to wit, " the differences in competition in trade in our 
markets as between like or similar domestic and fore~mi 
goods." This specification of facts or state of thincr an<l th;ir 
ascertainment is made by Congress .determinative and de~t:ri p­
ti'rn of the presidential mantlate and authority. 

The query, in other worus, is, Is tbis statement or clescrip­
tion of facts too indefinite to enable the President to .proceed 
to ascertain and admeasure with, -0r ueterrnine the equu!ity 
between the same, and an established duty, or therefrom cal­
culate a nil proclaim a duty equal the1·ewith? Jf so, Congress 
by this bill is proceeding to an idle act for this delegation to 
tbe President is exactly of the aseertainments the Congress is 
now endeavoring and has so endeavored in the making of 
every tariff. 

l\1oreove1·, there are numerous statutes a signing the Pre i­
dent similar powers of aclmeasuring condition of commerce 
as effected by laws operating thereupon, with one anothe1· or 
with prescribed or authorized cluties. 

Thus by ectiou 3 of the tariif act of October 1, 1 90, . 11/lra, 
the sllbject of the Decision in Field again t 'lark, th ·pr sitlt>ut 
was Tequir.ed to determine wl1ether the laws of foreign nn­
tt·ies .in their effect upon our commerc-e jn tlleir mm·ket WPre 
reciprocally "equal" and "reflsonable," a~ 11ompure<l "ith t lJe 
effects o.f ce-rtain of our Jaws in •Our mnrkets UJ)OJ! tboir <. rn­
merce. To do so the Pre;;ident necei:ult'ily u ·c·e1·tai1wt1 .11111 
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balanced the competitive conditions thus resulting in foreign basis of action by the Executive is ample ancl well within the 
markets with those in our markets and admeasured the ex- most limited rule thereto relating. 
tent each was affected by the rates fixed in the tariff laws of The early embargo acts of Congress afford much light upon 
the respective countries, to determine if in trade their effects the powers of Congress, the extent to which those powers may 
were equal. He was thereby required to adm~asure .and bal- be delegated, and what amounts to a sufficient specification of 
ance trade conditions with each other and with tari:ff rates, facts determinate of Executive action in delegated suspension 
and determine their equality as conditions precedent to action. and enforcement of legislation. 
The facts or state of things which determine the Executive One of the earlier acts of Congress-that of July 4, 1799-
acts in this amendment are the same, more "certainly ascer- levied duties upon imported merchandise. l\fany, if not all, of 
ta.inable,'' if anything, because of findings in our market~; the embargo acts yested in the President enforcement and sus-

By section 5 of the act of July 24, 1987, supra, the facts pension upon a state of things found as prescribed· in these act . 
which were to determine the Executive acts" as stated in the In this legislative status action thereunder by the President 
section was a finding that any country bestowed a " bounty " suspended the then existing duties levied by Congress; where­
or "grant," whereupon the Secretary was to determine and fore, Congi·ess by these embargo acts vested in tlle President 
declare a duty equal to the "net amount of that bounty or upon his finding as therein prescribed the power to suspend 
grant." A bounty or grant, as sbown by the voluminous litiga- import duties exactly as he is here empowered. 
tion under this statute might consist of innumerable deYices of I Perhaps the most concise expression of the constitutionality 
law and fact subtly applied in different countries of the world, of these acts, and the philosophy thereof, is found in State of 
thereby effecting obscured conditions in competitive trade and I Pennsylvania v. Wheeling and Belmont Bridge Co. (18 How. 59; 
their net equality in duties, a state of things extremely difficult . U. S. 421, 439}, wllerein it is stated: 
of " certain ascertainment." That section, however, contain- " During the existence of the embargo, in the year 18081 it 
ing that mandate by Congress to the Secretary, bas existed was contended that under the commercial power an embargo 
upon our statutes for decades and is being daily enforced. could not be imposed, a!'l it destroyed commerce. But it was 
Certainly the "facts which there control the Executive acts" held otherwise; so that the constitutionality of a regulation. of 
are neither more "clearly stated" nor more "certainly ascer- commerce by Cong1·ess does not devend upon the polioy a,nd, 
tainable" than the mandate of this amendment to find or justice of such an act, b11t generally upon its discretion. 
determine in our markets the "difference" betweeu conditions "An embargo is a temporar3· regulation, and is designed for 
of competition or wholesale prices as between foreign and do- the protection of commerce, though for a t~me it may sus­
mestic goods, and mathematically convert that difference into pend it." 
nn equivalent duty. A review of those embargo and similar acts, as approved 

So, by section 14 of the act of June 26, 1884, .supra, the delegations by CongTess of authority to the President to suspend 
"facts which were to determine the E:xecuti rn acts" were a or enforce acts of Congres ·, and pa.rticu.larly the literal sp.ecifi· 
fimling of the effects upon our trade of the opei·ation of ton- cations therein of the facts or a Rtctte of things, a '(i:ruling of 
nage taxes. lighthouse dues, and otller "equivalent tax or taxes" I icllicll by the President W(l.8 made determinatii•e of his action, 
impo ·ed hy foreign countries. The President ·was required to is had in Union Bridge Co. v. United States (204 U. S. 364, 
so a certain and remit our tonnage duties accor<l'ingly, thereby 1380-381), reviewing them as cited with apprO'rnl in Field v. 
admeasnring said resulting conditions of trade IJy a rate of Clark (143 U. S. 649). The court said: 
duty to he by him found and calculated as shou;n by said C?n- " In its c-onsideration of this question the court, after referring 
ditions arn.1 proclaimed. Certaiuly the effect of those foreign to the case of the brig Aurora, above cited, examined the numer­
exac: tions upon our trade was no more "certainly ascertain- ous precedents in legislation showing to what extent the sus­
able " than the effect of our tariff laws upon competing foreign pension of certain provisions and the going into operation of 
and domestic goods in our markets. Nor was the equalizing other proYisions of an act of Congress had been made to depend 
rate of duty necessary under that statute any the less "cer- entirely upon the finding or ascertainment by the Pre ·ident of 
ta inly ascertainable" tl1an under this am~ndment. . . certain facts, to be made known by his proclamation. The acts 

In the pre ence of the extended quotation and d1scuss10n of of Cong;ress which underwent examination by the court are 
the foregoing statutes comparable in legal concept and literal noted in the margin. · · 
irnvort with this amendment, it seems unwarrante. d to extend I "The result of that examination of legislati''le precedent· 
the discussion of obvious applicable precedents. was thus stated: 

It may be well to briefly quote what the Congress has deemed " 'The authority giYen to the President by the act of 
and. employed in va1ious statutes as a "precise statement" of June 4. 1794. to lay an embargo 011 all ships and vessels in 
" certainly ascertainable" "facts which are to determine the the ports of the l!nited States "zchenerer, in his opinion, t71e 
ExecntiYe acts" in delegating to an officer authority to deter- public safety shall 80 require," and under regulations, to ue 
mine some fact or state of things upon which the Congress bas continued or reYoked, "1l'henever he sha11 think proper"; by 
made its own action depend. the act of February 9, 1799, to remit and discontiuue fo1· 

In section 25, act of August 27, 1894, Congi·e s provided that the time being the restraints and prohibitions which Con­
" the value of foreign coin * * * shall be that of the pure greRs bad prescribed with respect to commercial intercom· ·e 
metal of such coin of standard value" as a sufficient speci:fica- with the French Republic, "if he shall deem it e.cpecUent a11il 
tion of the state<l thing to be ascertained. consistent with the i ·nterest of the United States," and "to 

In the numerous reciprocity, retaliatory, and d~scrimin:a~ing revoke such order wke-ne1,e1·, in his opinion, the i'llterest of the 
import tariff statutes enacted by Congress, wherem conditions United States shall require"; by the act of December 19 
of trnde are made determinative of Executive action, that they 1806 to suspend for a named time the operation of the non: 
"shall be reciprocalJy equal and reasonable,'' is more often than imp~rtation act of the same year, "if in his j-udgment the pub'io 
othen,ise lWescribed as and therefore deemed by Con~ress a interest should reqidre it"; by the act of 1\lay 1, 1810, to 
suflicient specification of the facts which are to determme the revive a former act, as to Great Britain or France, if either 
Executive acts. country had not by a named day so revoked or rno<lifie<l it:-:i 

rm1er the Hepburn Interstate Commerce Act of 1906, supra, edicts as not "to violate the neutral commerce of the Unite<l 
aml mnny State acts indicated, supra, in regulation of freight States " ; by the acts of March 3, 1815, and ~lay 31, 1830, to 
all(l passenger rates the legislative mandate and specification of declare the repeal, as to any foreign nation, of t~e seYeral 
a11B10rity deemed ample by Congress and the State legislatures acts imposing duties on the tonnage of ships all(} Yessels anc.l 
is that they shall be "just and reasonable." on goods, wares, and mel'Chandise imported into tlle Cnited 

In this amendment "the facts that are to determine the Exec- States when he should be "satis'{ied" that the discriminating 
utiYe acts" are prescribed as the "differences in conditions of duties of such foreign nations, "so far as they operate to the 
competition between foreign and domestic articles," in the last disadvantage of the United States,'' had been a0olislled; by 
anal:rnis meaning relative wholesale selling prices therein. Be- the act of March 6, 1866, to declare the provisions of the act 
cause these have been the subject of similar legislative action forbidding the importation into this country of neat cattle arnl 
prescribed for determination by denominated officials now and the hides of neat cattle to be inoperative "-whe~e-i:er in 11 i.<; 
eYer ince the foundation of our Government, and because they judgment " their importation " may be made without danger 
hRYe during our entire national existence been and to-day are of the introduction or spread of contagious or infectious dhl­
being ascertained daily at every customhouse in the land by ease among the cattle of the United States," must be re­
our appraisers, there can be no question that such are both ga.rded as unwarranted by the Constitution if the contention of 
'·precisely stated" by the legislature and are "certainly ascer~ the appellants in respect to the third section of the act of 
tninable by the Executive." October 1, 1890, be sustained.' " 

Wherefore it is respectfully submitted that the specification A careful study of these acts in full will reveal that un-
of facts or state of things prescribed in the amendment as the doubtedly the court had C!irefully considered them in both 
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th se cases, and what in some in tance might seem to have 
been a delegation of discretion as to legislation was not so. 
The context of the act. will show, it is confidently asserted 
after careful examination of all of them, that either, as held 
in Field v. Clark, the eeming discretion was impliedly lim­
ited by other terms of the act or they related to the execution 
of the~ act, wherein, we have· seen, the Constitution permits a 
uiscretion to be vested in the Executive. 

Particular attention is inYited to the language employed in 
the e acts in specification of the fads or state of things to 
be found bv ·the Executive as determinative of his action, 
such as, "if he shall deem it * * * con istent with the 
inter ~t of the United States" and "whenever in his opinion 
the interest of the United States hall require" and "if in his 
judgment the public interest should require it." 

A precisely similar provision in principle is contained in 
section 805 of the "reYenue act of 1916," 39 Stat. L. 799, 
1·eading; 

' SEC. 805. That whenever during the existence of a war in 
which the United States is not engaged, tbe President shall 
1Je sati fi,ed. that tltere is reasonable grnund to beliei:e that 
nnder the laws,. regulations, or practice of any country, colony, 
or depen<lency contrary to the law and practice of nations, 
the importation into their own or any other country, de­
pendeLI<:y, or colony of any article the proe:luct of the soil or 
industry of the United States and not injurious to health or 
morals is pre'l:ente<i or restricted the President is authorized 
antl empowered to prohibit or restrict during the period such 
prohilJition or restriction is in force, the importation into the 
c: nited States of similar or other articles, product · of such 
couuti·y, depenrtency, or colony as in his opinimi the 1mblio 
illterest may require; and in uch ca e he shall make proclama­
tion stating the article or article. which are prohibited from 
importation into the United States; and any per on or per­
sons who hall import, or attempt or conspire to import, or 
be concerned in importing, ·uch article or articles into the 
United States contrary to the prohibition in such proclama­
tion shall be liable to a fine of not less than $2,000 nor more 
than $f>O,Oo0, or to imprisonment not to exceed two years, 
or both, in the iliscretion pf the court. The President may 
change, modify, rei:oke, or renew such proclamation in his 
cli cretion." 

The Pre ident tllerein i 1·equired to examine "the laws, 
remlatio11s, or practices" of foreign nation and their effect 
upon our commerce, anu if thereby be ·· be atisfied" that ex­
portations thereto from this country are "prevented or re­
stricte<.l " he is authorized and empowered to " prohibit or re­
strict" the importation of like "or other * * * p1·oducts" 
into this country "as in hi opinion th.e public interest may 
require." That paragraph is existing law anll is precisely the 
active language of tbe provisions of paragraph 317 and what 
ii; here contended is too indefinite a definition or delegation 
of the authority and power of the Pre. ·ident under the Con­
stitution. 

The significant force of these precedents will be more fully 
appreciated when we bear in mind that they were statutory 
pecitic:ations of fin<lings by the President condition precedent 

to his suspencNng exU1ti11g 1·ates of duty prescribed by Con­
gress as well as suspending importations. 

Particular attention is invited to these determinative speci­
fications of such facts or state of things by reason of the criti­
cism made in the Senate of the . pecifications of such facts in 
Senate amendment, section 316. A compari on of these acts 
with amendment will disclose that the specifications of such 
facts in the former so critidzetl were copied verbatim, et litera­
t im from tho ·e acts, long enforced by our Executive and often 
dted nnJ quoted by our Supreme Court a appropriate prece­
dent for the exerci e of congressional delegation of authority 
in nth case . In \iew of the e precedents it is confidently sub­
mitted that in order to hold uncon~titutional section 315 and 
~ ction 316 upon tbat ground it would be necessary to hold un­
c-on.:titutional the .. ound legislative basis repeatedly provided 
by the Congress and approved by the Supreme Court, through­
out a century of our early history, in defense and support of 

111' then predominant merchant marine and expanding com­
merce. 

It will be noted that tl1e language of th proposed provisions 
of law ]s made applicable not alone to the proru ions of the 
eontemp1ated tariff act, but of Rll following tariff acts. This, 
while effecting every contemplated purpo"e with reference to 
the pf'ntling tariff act, gives the provisfon the character of an 
a<lministrative law. The value of that is found in the fact that 
the ~upreme Court bas held that administrative tariff laws are 
not re\-~nue act. levying "duties" within that term as used 
ln the Constitution and the trnaties with various nations. As 

such. It readily takes its place among the administrative antl 
regula tive laws of the Congre • 

That fixing the basis ()f a duty is an exerci ·e of the constitu­
tional power "to regulate commerce with fureign natioDH ( suh. 
3, sec. 8, Art. I) and not the taxing power (sub. 1,. ee. 8; 
Art. I), we reply that Congress in enacting section 315 is so 
proceeding under this section and has o decla:red by expre · 
words therein. That such a declaration in cases of doubt at 
least will be looked to by the courts es determinative. See Head 
~foney Oases. (112 U. S. 581, 394). Oongre~s may employ the 
mstrumentality of a rate of duty upon imports to effect and 
in the e~ercise o.f its constitutional power, to "regulate com~ 
merce with foreign nations." See Russell v. Williams (106 
u. s. 623) . 

Thus a pronsion which had been a member provi ion of 
tariff laws from an early date beeame section 3 of the tariff 
act of 1872. In substance, it read as follows : 

"SEC. 3. That on and after the 1st day of October next there 
shall be collected and paid on all goods, wares., and merchanuise 
of the growth or produce ot countries east of the Cape of Good 
Hope {except wool, raw cotton, and raw silk, as reeled from 
the coe:oon, or not further advanced than tram thro\Yn or 
organzine), when imported from places west of 'the Cap~ of 
Good Hope, a duty of 10 per cent ad valorem, in addition to tl1e 
duties imposed on any such article when imported directly from 
the place or places of their growth or production." 

The provision long in our statutes came to be known as the 
" Cape rule." 

That provision was before the Supreme Oow·t in the ca e of 
Russell v. Williams (106 U. S. 623) for pertinent construction. 
The case is an interesting one, and is based upon Hadden v. 
The ColJector (5 Wall. 107) and Sturges v. The Collector (12 
Wall. 19), decisions of the Supreme Court of the United States. 
The importation was one of tea from China. In answer to the 
challenge before the court that by its terms it repealed cer­
tain specified duties levied in and by previous acts in force, the 
court helu that it was a general commercial rngt1,lation ap­
plicable without regard to regular duties imposed for the pur­
pose of reYenue, whether such articles were dutiable or free 
in such prenous acts. The court said ~ ' 

"In conformity with the principle of these decisions \Ye nre 
of the opinion that the law in question continues in force in 
reference to all goods not e},.-pres.Jy exempted from its pro­
visions, whether dutiable or free, and whether new duties -ttn­
posed are decla'red to be in lieu of an other duties or not. ."'uch 
a declaration "is a mere formula to indicate that the duties 
newly imposed are to tak~ the place of and supersede the pre­
\ious duties especially imposed in the tariff schedules arnl not 
to abrogate any general commercial regulations not expressly 
mentioned. The duties on tea have been several times changetl 
since 1861; but, in our view, these change had exclu. ive ref­
erence to the ordinary duties imposed for the purpose of reYe­
nue only and not to the standing regulation which we are con­
sidering. In 1861 the regular duty on tea was fixed at 15 
cents pe1• potmtl ; in 1864, at 25 cents ; in 1870, at 15 cents ; arnl 
in 1872 it was placed with coffee on the free list. In 18Gl, 
1864, and 1870 the duty was fixed in the general tariff law. of 
th-0se years, respectiYely, the first two of which also contain~<l 
the cape clause discriminating in favor of direct importation. 
The tariff act of 1870 did not reenact this clau e, but neither 
was it i·epealed ; it remained in force as enacted in 1865 until 
reenacted in the general tariff. act of 1872. We do not think 
that it was necessary to reenact it in 1870 in order to make it 
operative upon those imports within its scope, the dutie~ of 
which were revised by that act. The object of that revision 
was to readjust the regular schedule of duties, not to inter­
fere with the cape rule as a rco1£1atio11, of commerce, or any 
other general regulation not expressly mentioned or referred 
to in the act and not repugnant to its provisions. Both laws 
could stand together without repugnn.ncy. The cape rule con­
tained in the act of 1865 coul<l onl be regarded as repealed by 
implication, if repealed at all; and, con~iclering the object and 
purpo of the rule, such nn implication was not necessarily 
involved in the act of 1870, and therefore will not be inferred." 

In this respect the pro\ision und r consideration therein by 
the court, and this proposed statute as drawn, have runny 
precedents in our tariff legislation, and the holdings by the 
Supreme Court that they are regulation. of commerce and not 
provi~ions denouncing dutie are uniform. 

A similar question aroio:e in Vnited States v. -ichols ( 18() 
U. S. 298, 303) as to section 19 of the customs administraUrn 
act of 1890 (26 Stat. L. 131, 139), which pm"ided. as is pro­
vided by the current rarift act, that "wheneYer imported mer­
chandise is subjected to an ad yalorem rate of duty * * * 
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the duty shall be assessed upon the actual market price or 
wholesale price of such merchandise * * * including the 
value of all cartons, cases, crates, boxes, sacks, and coverings 
of any kind, and all other costs, charges, and expenses "' * * ," 
and so forth. 

Here is a provision that let'ies an additional duty to that 
presoribed in the schedules of the then etcisting tariff act, ac­
cording to facts as found by the customs offi,oials. Such provi­
sions are numerous, not only in the current but in all preceding 
tariff acts since the foundation of the Government. Of this 
the Supreme Court in United States v. Nichols, supra, said: 

"Though the tariff act of 1883 is not directly in issue -in 
thi i;i case, it is pertinent to inquire whether tlle section above 
cited respecting duties upon glass bottles were repealed by sec­
tion W of the customs administrative act. We are ot the opin­
ion that tbcy were not. The customs ad1ninistratilve aot ioas 
'11.0t a, tariff act, but, as its title indicates, was intended to 
shnpU.fy the la11.cs in connection 1{Jit h the collection of the repe­
n ue.· and to proi·ide certain rules and regulations with respect 
to the assessment and collection of duties, and the remedies 
of importers, a11d not to interfere with any duties- theretofore 
spucifie<1lly imvosed or thereafter to be imposed upon merchan­
dise imported. Section 19 was intended to provide a general 
ruetl10d for tlle as e ment of ad valorem duties and to require 
the \'alue of all cartons, cases, crates, boxes, sacks, and cover­
iugs of any kind to be included in such valuation. * * * 

" The laI'ge number of cases which hav , arisen under the 
t1u·iff act with respect to the proper classification of glass 
bottles show that in the· mass of legislation. upon that subject 
it is difficult to evolYe a construction applicable to all such 
cll. F'PR or to determine what particular provision of the glass­
wn r ~ ti on shall be apJJlied ; but it is sufficient to say that 
where such elaborate provisions are made for a specific tax on 
gb.IBs bottles, whether filled or unfilled, and whether their 
contents be i:;ubject to ad va.lormn or specific duties, it was not 
intcmdcd tlzat the general word ' cO'Ver-ings' used in the cust-Oni,s 
administratfre act, which, as before observed, is not a; tariff 
act at· au, was intended to supply any deficiency that might 
exiJ.1t in tile tarifr act with respect to those articles." . 

Whether, hmvev r, section 315. be deemed enacted by Cong1·ess 
as u uuty levying. provision· or regulation of commerce, as 
authorized by the Constitution, it seems clear that its provisions 
are, un<ler the authorities and precedents cited, well within the 
constitutional mand.ates to the Congress. 

Thi:; pre8entation muy well be concluded by a consideration 
seriatim of the rernainlng constitutional objections urged in the 
Senate debate. 

1. Iudireetly only was it asserted that because action by the 
Prei:iiuent unuer the amendment, in the f:rst instance, could be 
init iated or disregarded, in his discretion; therefore the amend­
ment was llllconstitutional. The reference is to the introductory 
word of. the amendment: " Whenever the President upon inves­
ti rution ,,, * shall find * * *," etc. If that objection 
were tenable the vast majority of similar statutes enacted by 
Cou{!re ·s would for that reason have been unconstitutional. The 
long continue<l. congresi:iional interpretation and persistent usage 
at:(~ sufficient to avoid this objection. Citation of a few prece­
dents will sufiice. The French embargo act of June 4, 1794 
(1.. Stat. L. 372~, initiated action upon the pert of the President 
in the discretionary words : " Wheneve1' in his opinion the public 
safi>ty shall require * * * ." Section 3 of the act of October 
1, 1890 (26 Stat. L. 567, 612), approved in Field v. Olark, supra, 
initiated action by the President in the words: "Whenever and 
so often as the President shall l>e satisfied * * * ." Section 
18 of the river and harbor act of March 3, 1899 (30 Stat. L. 
ll21, 1153, c. 425), approved in Union Bridge Co. v. United 
State (204 U. S. 364), initiated action by the Secretary of 
War by the words: "That whenever the Secretary of War shall 
have reason to believe * * *.'' An examination of the simi­
lar statutes enacted throughout our national existence reveals 
that the uniform statutory method of initiating action there­
under, as distinguished from the statement of facts d.eterniina­
tive of executive action heretofore considered, was as in this 
amendment written. The justification of the well-settled prac­
tice is essayed by Willoughby on the Constitution, volume 2, 
page 1318, section 775, as follows: 

"The qualifications to the rule prohibiting the delegation of 
legislative power which haTe been earlier adverted to are those 
which provide that while the real lawmaking power may not 
be delegated, a discretionary authority may be granted to execu­
tiYe and administrative authorities: (1) To determine when 
and how the power conferred are to be exercised, and (2) to 
e. tabllsh a<lministrative rules and regulations, binding both 

-upon their subordinates and upon the public, ftxin.g in detail 

the manner in which the requirements of the statutes are to 
be met and the rights therein created to be enjoyed. 

" The principle which permits the legislature to provide that 
the administrative agent ma_y determine when the circmn­
stances are such as require the applioation of a law is de­
fended upon the ground that at the time this authority is 
granted the rule of public policy, which is the essence of° the 
legislative act, is determined by the legislature. In other 
words, the legislature, as it is its duty to do, determines that, 
under given circumstances, certain executive or administra­
tive action is to be taken, and that, under other circumstances 
different or no action at all is to be taken." ' 

Whatever may be sald of the logic of the rule its universal 
legislative exercise and application has no doubt established its 
soundness beyond controversy. Field v. Olark (143 U. S. 649, 
600). 

2. The constitutionality of the amendment is :further chal­
lenged upon the ground that the legislative policy is not ew­
pressly recited in the paragraph. The legislative practice in 
this particular is not uniform. No decision has been produced, 
however, and it ls confidently asserted that none can be, so 
holding. While a few of the legislative precedents expressly 
write in the statute the legislative policy sought to be effected 
the vast majority do not. To sustain this contention woultl 
lead to endless confusion in application of. the first and para­
mount principle of legal construction_ as old as statutory law 
itself, to wit, "that the intention or purpose of the legislature. 
is the first and highest rule o:f statutory interpretation." If 
it were held that the courts could not indulge the long-estab­
lished rule and practice of ascertainment of the legislative pur­
pose of this amendment by examining its context and il"S rela .. 
tion to other statutes in pari materia, ail unwarranted excep­
tion to the established law of legal construction would be in· 
troduced. That the familiar rule of statutory construction, 
that the statute itself is its best expositor", "reading it from 
its four corners," applies here, as with other statutes was the 
view of Congress and the courts, and is applicable to ~uch stat­
utes as this amendment, is manifest from the precedents and 
decisions. 

Thus, while section S of the act of October 1, 1890 ex­
pressly declared the legislative policy or purpose "That 

1

with 
a view to secure reciprocal trade with countries producing 
the following articles, and for this purpose," section 18 of the 
river and harbor act of 1899 made no express declaration of 
legislative. policy or purpose. The Supreme Court, however 
in Union Bridge Co. v. United States (204 U. S. 364, 385-386): -
construing that act took judicial notice of the " policy of 
Congress " to remove obstructions from navigable waterways 
and, obviously from the context, held that the purpose "ue­
clared " by Congress. 

An examination of the statutes. quoted and construed, supra, 
wherein the policy of the Congress in enacting the statute is 
held controlling, discloses that in few if any. of those· statutes 
was the legisl~tive policy or purpose expressly stated in, but 
was left to be inf erred from, the context of the act. 

The debates in the Senate and the context of this amendment 
show that the legislative policy or purpose is plainly evidenced 
by its context and its associate sections in the- propo ·ed act. 

3. It is also asserted that the amendment is unconstitutional 
in that it permits the President a discretion after the pre­
scribed investigation whether he will proclaim a changed rate 
of duty or classification or form of duty. 

Heretofore it has been shown that the language of the 
amendment itself forbids ex:ercise of such an election. The 
amendment requirns the President to proclaim only that rate 
of duty or that form of duty or that classification " shown by " 
the state of facts investigated " necessary " to equalize the 
ascertained differences in conditions of competition. 

But, it may be said, suppo e those ascertained differences 
show more than one of these authorizations a rate of duty or a 
form of duty or a change of classification equally sufficient for 
the purpose or "necessary " thereto, must not the Pre!:lident in 
that situation exercise a discretion as to which he will pro­
claim? The answer is that though we assume the latter situa­
tion to be always present and the former argument untenable, 
and that the President is by that part of the amendment in 
all cases invested with a discretion as to which he will pro­
claim; nevertheless, the amendment is in that particular con­
stitutional. 

It can not be successfully, and probably will not be, disputeu 
that the purpose of the amendment is to equalize any diffet·­
ences in conditions of competition resulting after application 
of the prescribed rates of duty ancl other provisions of the act 
between foreign and domesti<! goods in our markets. That is 
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the obvious policy of Congress and the thing legislated by the 
arnendn:ent. When this is accomplished under the amendment 
the policy of the Congress and the legislatimi to that end by this 
amendment is completely fulfilled. The authority / in the 
amendment to proclaim a change of rate or classification or 
form of duty relates solely to the e:cecution of the thing legis­
lated in its pursuance. The policy of the Congress and the 
thing legislated is accomplished regardless of which change is 
proclaimed by the President. These are but instrumentalities 
or means of execution of the law. 

The point is accurately stated in Field v. Clark (143 U. S. 
649, 093-694), saying : 

"The true distinction," as Judge Ranny, speaking for the 
Supreme Court of Ohio, has well said, "is between the delega­
tion of power to make the law, which neces arily involves a 
dis retion as to what it shall be, and conferring author.Uy or 
discretion as to its execution, to be exercised under and in 
pursuance of the law. The first can not be done; to the latter 
no 'ralid objection can be made." (Cincinnati, Wilmington, etc., 
Railroad v. Commissioners, 1 Ohio St. 88.) 

This quotation by the Supreme Court has been repeatedly ap­
proved by that court and later adopted as its own doch·ine. 
Union Bridge Co. v. United States (204 U. S. 364, 382). 

The principle was expressed in another form by that court in 
Buttfield v. Stranahan (192 U. S. 470, 496), supra, uphold­
ing the legislative designation of the Secretary to select and 
adopt · tea standards and providing a finding by the exam­
iner of similarity thereto -as conditions precedent to the im­
portation of teas. Undoubtedly the Secretary exercised a 
judgment or election in selecting these standards; they were, 
however, means provided by Congress in execution of the act. 
The Supreme Court here pertinently said~ 

" Congress legislated on the subject as far as was reasonably 
practicable, and from the necessities of the case was com­
pelled to leave to executive officials the duty of bringing about 
the result pointed out by the stat11te. To deny the power 
of Congress to delegate s1wl1, a duty would, in effect, amount 
to declaring that the plenary power vested in Congress to regu­
late foreign commerce could not be efficiently exerted." 

Willoughby on the Constitution, volume 2, chapter 775, page 
1318. expresses the same thought in the following language : 

"The qualifications to the rule prohibiting the delegation of 
legislative power which have been earlier ad\erted to are those 
which provide that while the real law-making power may not be 
delegated, a discretionary authority may be granted to executive 
and a-dministrative atLthorities: (1) To determine when and how 
the powers conferred are to be exercised ; * * . * ." 

A statutory instance of such a discretion being vested in exe­
oution of a statute, complete in all legislative details, was here­
tofore shown. By the act of July 24, 1897, the President was 
vested, in order to carry out the purposes of that statute, with 
the authority of either i·educing the tonnage duties provided 
in Revised Statutes 4228 or the import duties provided in Re-
vised Statutes 2502. . 

That a discretion may be vested as to the execution of a stat­
ute, as well as other here applicable expressions, will be found 
asserted in the late decision of the Supreme Court, l\futual Film 
Co. v. Ohio Industrial Commission (236 U. S. 230, 246), as 
follows: 

"To sustain the attack upon the statute as a delegation of 
legislative power, complainant cites Harmon v. State (66 Ohio 
Stat. 249). In that case a statute of the State committing to. a 
certain officer the duty of issuing a license to one desiring to act as 
an engineer if ' found trustworthy and competent,' was declared 
invalid because, as the court said, no standard was furnished by 
the general assembly as to qualification. and no specification as 
to wherein the applicant should be trustworthy and competent, 
but all was ' left to the opinion, finding, and caprice of the ex­
aminer.' The case can be distinguished. Besides, later cases 
have recognized the difficulty of exact separation of the powers 
of government, and announced the principle that legislative 
pow r is completely exercised where the law 'is perfect, final, 
and decisive in all of its parts, and the discretion given only 
relates to its ea:ecution.' " 

While the earlier tariff act prescribed this duty of the ap­
prai er in the various terms stated, no statutory definition of 
" market value " was prescribed by Congress prior to the tariff 
act of August 5, 1909. Theretofore this congre ional mandate 
of authority was unqualified save by the legal force and effect 
of the term " market value," or some like phrase. Thereunder 
the appraiser exercised necessarily many discretions. The legis­
lative evolution of this delegated power, in pre ent-day form, is 
embraced in paragraphs"' K ." "L," and "R" of Rection III of 
the current tariff act of October 3, 1913 (vol. 38, pt. 1, Stat. 
L., pp. 185, 186, and 189). 

Therein is confided to the appraiser an absolute discretion 
as to which market in the country of exportation he shall select 
as the "principal market" thereof. His selection or decision 
thereof is final upon all the world. 

The Supreme Court, in Stairs v. Peaslee (59 U. S. (18 How.) 
521), construed the phrase. The subject of decision was 
" cutch." It was shown to be produced in the East Indies 
only, Calcutta being the market of exportation. It was, how­
ever, shipped to Halifax, thence consigned to the importers 
at Boston. It was shown that London and Liverpool were the 
principal markets of the British dominions for cutch. There 
was a division of opinion among the judges of the United 
States Circuit Court of Appeals at Boston, wherefore they 
certified the following question to the Supreme Court of the 
United States: 

"Whether, in estimating the dutiable value of the cutch, 
the appraisers should have taken the value at the market of 
Calcutta, or London and Liverpool, or Halifax, at the period 
of the exportation from Halifax." 

In answering, the court ruled: 
" It follows, therefore, as the cutch in question was shipped 

and invoiced from Halifax, that it was the duty of the ap­
praisers to estimate and appraise it according to its value in 
the pdncipal ma.rkets of the British dominions. What markets 
within these dominions were the principal ones for an article 
of this description was a question of fact, not of law, and to 
be decided by the appraisers, and not by the court. They, it 
appears, determined that London and Liverpool were the prin­
cipal markets in Great Britain for the goods in question, and 
appraised the cutch according to its value in these markets. 
.And as the appraisers are by law the tribunal appointed to 
determine this question, their decision 'is conclusive upon the 
importer as well as the Government.'' 

So, by paragraph " L " there is vested in the appraiser a dis­
cretion or decision whether he will accept for appraisement 
purpose "actual market value" in that it is there provided 
that if such " can not be ascertained to the satisfaction of the 
avprafsing officer,'' he can proceed to find "cost of production" 
and adopt the same in his determination of this controlling 
factor in fixing the duty to be laid in the particular case. 

And, further, by the same paragraph in certain cases of 
consigned goods, the appraiser is required to admeasure the 
duty otherwise ascertained by him with the American selling 
prices of such or similar goods less certain deductions, decide 
which i the higher and adopt that as the essential factor con­
trolling and determinative of the duty laid by Congress. 

All of these deci ions or elections by the appraiser are but 
in execution of the mandate of Congress to ascertain and adopt 
" a market value " as an integral part of a duty laid by Con­
gress in part in terms of that fact. 

Clearly whether the President proclaims a change of rate or 
form of duty or classification is but the selection of one of the 
means prescribed by Congress in the amendment for its execit­
tion, and the delegation of a discretion in exercise of judgment 
in that particular is not, under all the authorities, a violation 
·of the constitutional inhibition against a delegation of the legis­
lative power. The thing here legislated is that the said ascer­
tained differences shall be equalized. The authorized means 
to that end in exe<111,tion of the thing legislated, the differences 
being ascertained, are the enumerated changes. By all the au­
thorities and precedents a discretion or judgment as to these in 
the execution is under the Constitution permissible. 

4. It is objected that no judicial or other review is allowed 
or allowable from either the ~resident's findings of fact or legal 
interpretations in execution of the amendment. 

Preclusively, it may be well to bear in mind that Congress 
itself by this amendment levies the duty in terms of facts or 
a state of things, and that the President merely executes the 
statute in the manner therein prescribed. Any judicial review, 
therefore, allowed or had of the .findings of the facts or state of 
thinO's and the equivalent duty proclaimed by the President 
would be a review of a congres ional conclusion of fact fixing 
a rate of duty. It seems trite to say that would be inhibited 
by the Constitution as an usurpation by the judiciary of the 
constitutional powers ve ted in Congress. 

The consistent holdings of the courts is to the same effect. 
It has heretofore been pointed out that the findings of the ap­
praisers of market value, entering into and a neces ary part of 
a duty is not the subject of judicial review and the Constitution 
is not thereby violated. 

The similarity of this congre sionally delegated authority to 
ascertain a duty levietl by Congress in terms of facts with that 
by this amendment provided has heretofore been discus ed. 

Upon this point of finality under the Constitution, the Su­
preme Court, in Hilton v. 1\lerritt (110 U. S. 97, 107), stated: 
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" The plaintiffs in error contend further that a denial of the 

right to bring an action at law to recover duties paid under 
an alleged excessive valuation of dutiable merchandise is de­
priving the importer of his property without due process of 
law, and is therefore forbidden by the Constitution of the 
United States. The cases of l\lurray's Lessee v. Hobolren Land 
& Imprornment Co. (18 How. 272) and Springer v. United 
Sta tes (102 U. S. 586) are conclusiYe on this point against the 
plaintiff in error." 

Of like import is Muser v. l\Iagone (155 U. S. 24-0, 246-247): 
"The conclusiveness of the valuation of imported m~rchan-

di . ·e made by the designated officials, in the absence of fraud, 
is· too thoroughly settled to admit of further discussion. Hil­
ton v . l\Ierritt (110 U. S. 97), Auffmordt v. Hedden (137 U. S. 
310), Passavant v . United States (148 U. S. 214) . . In Auff­
mordt v. Hedden it was said: 'The Government has the right 
to prescribe the conditions attending the importation of goods, 
upon which it will permit the collector to be sued. One of 
the::;e comlitions is that the appraisal shall be regarded as final. 
* * * The provision as to the finality of the appraisement is 
>irtually a rule of evidence to be obserYed in the trial of the 
sui t brought against the collector.' " 

A later expression to the same effect is found in Buttfield v. 
Stranahan (192 U. S. 470, 492-493): 

" The power to regulate commerce with foreign nations is 
expres ly conferred upon Congress, and being an enumerated 
power is complete in itself, acknowledging no limitations other 
than those prescribed in tile Constitution. Lottery Case (188 
U. S. 321, 353-356) ; Leisy v. Hardin (135 U. S. 100, 108). 
·whatever difference of opinion;· if any, may have existed or does 
exist rom·erning the limitations of the power re ulting from 
other provi ions of the Constitution so far as interstate com­
merce is concerned, it is not to be doubted that from the be­
ginning Congress exercised a plenary power in respect to the 
exclusion of merchandise brought from foreign countries, not 
alone directly by the enactment of embargo stat-utes but in-

. directly as- a necessary result of pro-\isions contained in tarit! 
legislation. It has also, in other than tariff legislation, ex­
erted a police power over foreign commerce by provisions which 
i11 and of themselves amounted to the assertion of the right to 
exclude merchandise at discretion. * * * 

" As a tesult of the complete power of Congress over foreign 
commerce, it necessarily follows that no individual has a vested 
right to trade with foreign nations which is so broad in char­
acter as to limit and restrict the power of Congress to deter­
mine what articles of merchandise may be imported into this 

rcountry and the terms iitpon tch'ich a right to import may be 
•exercised. This being true, it results that a statute which re­
' strains the introduction of particular goods into the United 
l States from considerations of public policy does not violate the 
due-process clause of the Constitution." 

Likewise with the investment by Congress in the Secretary 
of the Treasury of the authority to ascertain and declare the 
amount of duties equivalent to bounties granted by foreign 
countries ; and the like investment by Congress in the Secre­
tary of the Treasury to ascertain and proclaim the value of 
foreign coins, by the same act made an integral factor of im­
port , customs duties. These findings and the equivalent duties 
declared thereupon have uniformly been held by the courts not 
to be re-viewable in the courts, and that the failure to provide 
express statutory denial of that right was within the Constitu­
tion. The authorities upon that well settled point heretofore 
quoted will not be here repeated. 

Whether or not, however, should the President in the com­
manded ascertainment of these facts, thus made final and pro­
claimed, fail to follow the law investing him with that power 
by this amendment or misinterpret some Jaw affecting his find­
ings of fact, his acts in that respect would be subject of judi­
cial cognizance, in a proper case, is another question. 

That situation develops a question of law. While the con­
trary view has been asserted, the opinion is here hazarded that 
such failure of the President to follow or his misinterpretation 
of a law entering into his conclusions would, in a proper case 
made, be the subject of judicial cognizance. If that is true no 
express authority therefor need be written in the amendment, 
but the question could and would be raised on protest as now 
IJroYided before the Board of United States General Appraisers. 

While . it is true that the President can not be haled before 
the courts to explain his official acts, nevertheless his official 
acts without or in violation of the Constitution and statutes of 
the United States would seem to be of judicial cognizance. 

That is true of every official of the Government. Certainly it 
was not the purpose of the fathers to put an official, officials, or 
bodies of the same above or beyond or to permit them to act in 
Vi(llation of the Constitution or laws of the land. While it was 

once a seriously debated question in the country whether or 
not the Supreme Court could hold an act of Congress in viola­
tion of the Constitution, and is to-day the subject of papers by 
eminent judicial authorities, the question would seem to be 
too well settled in the affirmative for serious ·controversy. 

The true and applicable doctrine was clearly employed in an 
opinion by Chief Justice Chase in the great case of State of 
Mississippi v. Johnson, President (4 Wall., 71 U. S. 475, 500), 
as follows: 

"The Congress is the legislative department of 31e Govern­
ment, the President is the executive department. Neither can 
be restrained in its action by the judicial department; though 
the acts of both, when performed, are in proper ca.sea sttbject to 
its cognizance." 

Apt and pertinent illustration and vindication of this pro­
nouncement as to Congress is had in Field v. Clark (143 U. S. 
649). Congress, of course, enacted the tariff act (McKinley 
law) of October 1, 1890. l\1arshall Field & Co., of Chicago, upon 
payment of <!ertain duties at that port, by due protest before the 
Board of United States General Appraisers raised the question 
that in that enactment the Congress, for several specific reasons, 
had not followed or observed the Constitution, and that there­
fore the act was unconstitutionaJ. If the citizen can challenge 
the performances of Congress as in violation of or did not pur­
sue the Constitution in directly fixing a rate of duty, and the 
appropriate judicial avenues therefor are now provided by law, 
affording final decision by the Supreme Court, why can not that 
right be likewise litigated when Congress fixes the rate in terms 
of a state of facts authorizing the President to ascertain and 
proclahn the same, and the collector proceeds to and does collect 
the duty so levied? 

The pronouncement of Chief Justice Chase as to Congress in­
cludes and is authority for the exercise by the citizen of the 
same rights when the object whereof is effected by an act of 
the Executive. Upon that authority and precedent, therefore, it 
would seem that while the performances of the President under 
this amendment would not be the subject of judicial cognizance 
to review his findings of facts constituting a proclaimed duty 
as a finality, nevertheless should the President, in reaching the 
proclaimed result, have fatled to follow the law delegating his 
authority or misinterpreted a law which entered into and 
et!ected the result proclaimed, such would be the subject ot 
judicial cognizance. An exactly parallel case is Downs v. 
United States (187 U. S. 496), affirming Downs v. United States 
(113 Fed. Rep. 144). 

The here pertinent point was best expressed in the opinion of 
the Board of General Appraisers before whom the case arose 
and whose very meritorious opinion was approved and adopted 
in full by the Circuit Court of Appeals, Fourth Circuit, in turn 
affirmed by the Supreme Court. Therein the doctrine is thus 
stated: 

"Under the authority conferred by this law, the Secretary 
of the Treasm·y has duly ' ascertained, determined, and de­
clared ' the net amount of the bounty or grant which, in his 
judgment, was bestowed by the laws of the Russian Govern­
ment upon the exportation of this sugar. (T. D. 20, 407, dated 
Deeember 12, 1898; T. D. 22, f14, dated February 14, 1901.) 
It is not denied by either party to this suit that, if in fact any 
.bounty or grant was bestowed, the Secretary's finding as to its 
amount was correct. Moreover, it would seem that the de­
cision of that officer as to this particular fact, being made in 
pursuance of a special statutory authority, would be quite as 
conclusive on this board and the courts as the finding of the 
value of foreign coin by the Director of the Mint, under the 
provisions of section 25 of the tariff act of 1894, a statute 
strictly analogous, which finding has been held to be con­
clusive, and not reviewable by this board or the courts. (U.S. v. 
Klingenberg, 153 U. S. 93, 14 Sup. Ct. 790, 88 L. Ed. 647; Wood 
v. U. S., 72 Fed. 254, 18 C. C. A. 553, explaining Klingenberg'a 
case; Hadden v. Merritt, 115 U. S. 25, 5 Sup. Ct. 1169, 29 L. Ed. 
333.) It is conceded, however, that the decision of the Secre­
tary as to whether the laws of Riiissia do in fact bestow suon 
a bounty 01· grant is romewable by this board, as it involves the 
construction of the laws of Russia relating to the precise sub­
ject matter covered by said section 5, above cited. The juris­
diction of the board in this particular has been sustained by 
the United States Circuit Court of Appeals for the Second Cir­
cuit in the recent case of United States v. Hills Bros. Co. ( 46 
C. 0. A. 167, 107 Fed. 107) ." 

Likewise, · while we have heretofore shown that the finding 
of market value by appraisers, an integral part of import duties, 
is conclusive as to the facts found, ne•ertheless, the same is 
reviewable in the courts for a failure to pursue the statute 1:18 
prescribed by Congress. In "C'nited States i:. Pnssavant (169 
U. S.16, 20) the court snid: 
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"And while the general rule is that the valuation is conclu­
sive upon all parties, nevertheless the appraisement is subject 
to be impeached where the appraiser or collector has proceeded 
on a wrong principle contrary to law or has transcended the 
powers conferred by statute." (Oberteuffer v. Robertson, 116 
U. S. 499; Badger v. Cusimano, 130 U. S. 39; Robertson v. 
Frank Brothers Co., 132 U. S. 17; Erhardt v. Schroeder, 155 
U. S. 124; 1\fuser v. Magone, 155 U. S. 240.) 

To the same effect is 1\luser v. Magone (155 U. S. 240, 247) : 
"Yet, though the valuation is final and not subject to review 

and change and reconstruction by the verdict of a jury. it is 
open to attack f<Yr want of po1.cer to make it, as where the ap­
praisers are disqualified from acting, or have not examined the 
goods, or iUegal items have been added independent of the 
valite. The principle applied in such cases is analogous to that 
by which proceedings of a judicial natme are held invalid be­
cause of the absence of some strictly jurisdictional fact or 
facts essential to their validity." 

Orders or finding of the Postmaster General irt fraud cases 
have likewise been held renewable, though no statute so pro­
vides. In American School of 1\fagnetic Healing v . l\IcAnnulty 
(187 U. S. 94, 108) the Supreme Court said: 

" That the conduct of the post office is a part of the adminis­
trative department of the Government is entirely true, but that 
does not necessarily and always oust the courts of jurisdiction 
to grant relief to a party aggrieved by any action by the head 
or one of the subordinate officials of that department which is 
unauthorized by the statute under which he assumes to act. 
The acts of all its officers must be justified by some law, and 
in case an offioia-l violates the law to the injur.Y of an indi­
vidual, the courts generally have jur·isdiction to grant relief." 

An extended citation of other similar authorities may be 
found in Mills and Gibbs v. United States (8 Ct. Oust. Appls., 
pp. 39 to 60, inclusive). 

It will be unnecessary to multiply precedents from the nu­
merous cases ,in the bDoks. Those quoted seem ample authority 
for the conclusion t: •at while under the amendment the Presi­
dent's proclaimed ascertainments would be a finality as . to the 
facts and consequent duty proclaimed, nevertheless his proceed­
ings would, under existing procedure, be the subject of judicial 
cognizance upon the ground that he had exceeded his authority, 
failed to follow, or misinterpreted a law. 

For examples of judicial cognizance of acts of the President 
made in accordance with authorizations by Congress in ascer­
tainment of whether or not such acts were performed ultra 
vires of the authorization may be cited Wilcox v. Mcconnel 
( 38 U. S. 496, 512), wherein the following pertinent pronounce­
ment was had : 

"Hence we consider the act of the War Department, in re­
quiring this reservation to be ma.de, as being in legal contem­
plation the act of the President; and consequently that the 
reservation thus made was, in legal ffect, a reservation made 
by order of the President within the terms of the act of Con­
gress." 

To the same effect Wolsey v. Chapman (101 U. S. 755, 770), 
United States v. Midwest Oil Co. (236 U. S. 459, 468), wherein 
the famous order of withdrawal of oil lands by President Taft 
was finally reviewed and upheld by the Supreme Court. (See 
also United States v. Morrision, 240 U. S. 192, 212.) In none of 
these cases was the President haled before the court, though 
the doctrine of review as stated may well be said to be stare 
decisis. 

5. It is asserted and rightfully that " necessity " is fre­
quently invoked to suppo1t such delegations of congressional 
authority. If such finds logical and relevant- place in a con­
sideration of the constitutionality of a law, it must find support 
in some provision of that instrument. 

It is here urged, for example, that if commercial conditions 
rendered this legislation nec<Jssary to lay a duty or to regulate 
our commerce with foreign nations, the courts would uphold its 

·constitutionality upon that ground. Such a constitutional war­
rant of authority is found in subparagraph 18 of Article I, 
section 8, of the Constitution, providing: "The Congress shall 
have power to lay and collect taxes, duties * * *," "To regu­
late commerce with foreign nations * * * ," and subpara­
graph 18, " To niake all lwws which shaU be necessary and 
proper for carr-ying into exec1ttion the foregoing powers * * *." 

Congress may, therefore, enact any law which is" necessary" 
to execute the power of Congress to lay and a statute laying 
duties or regulating our commerce with foreign nations. 
Su~. enactments are in the nature of statutory regulations of 

ik~ ·!axing and regulative powers of Congress. The constitu­
tional warrant is broad and unlimited, extending to "all laws 
which shall be necessar-y and proper for carrying into e:xecution 
the foregoing powers." In passing it may be well to emphasize 

this broad constitutional power of Congress · to make all laws 
necessa-ry to carry into execution the power to tax and regulate 
commerce. 

It would seem thereunder that Congress, having laid a duty 
or provided a regulation of commerce in terms of a state of 
facts as by section 315, is, by the Constitution, granted '1.tn­
lirnited power in providing therein or otherwise for the 
execution of that law. Congress can therefore authorize the 
President to act in his discretion as to the provided means 
to that end, or in any way Congress may deem wise, under 
this express authorization of the Constitution so long as this 
authorization is by Congress deemed "necessary and proper." 

The authority that determines what statutory regulations 
in such cases are " necessary " and proper has long since been 
decided by the Supreme Court. In McCulloch v. Maryland 
( 4 Wheat. 421, 422) it is stated: 

"\Ve admit, as all must admit, that the powers of the Gov­
ernment are limited, and that its limits are not to be tran­
scended. But we think the sound construction of the Consti­
tution must allow to the National Legislature that discretion, 
with respect to the means by which the powers it confers 
are to be carried into execution, which will enable that body 
to perform the high duties assigned to it in the manner most 
beneficial to the people. 

* * * * * * " But were its necessity less apparent, none can deny its 
being an appropriate measure; and if it is, the deoree of its 
necessity, as has been very justly observed, is to be discussed 
in another place. Should Congress, in the execution of its 
powers, ·adopt measures which are prohibited by the Oonsti­
tution, or should Congress, under the pretext of executing its 
powers, pass laws for the accomplishment of objects not in­
trusted to the Governmetit, it would become the painful duty 
of this tribunal, should a case requiring such a decision come 
before it, to say that such an act was not the law of the land. 
But where the law is not pt·ohibited, and is really calculated 
to effect any of the objects intrusted to the Government, to 
undertake here to inquire into the decree of its necessity 
would be to pass the line which circumscribes the judicial de­
partment and to tread on legislative ground. This court dis­
claims all pretensions to such a power." 

Whether or · not the particular delegation of authority in the 
Executive is " necessary " is a question for the Congress alone 
and not the courts. Congress having enacted the particular 
amendment, its necessity is ~ not open to question in the courts 
nor sulJject to judicial cognizance. The only forum of dis­
cussion and final decision as to the necessity for such a statute 
is the Congress. 

Of the matters which might well be taken into consideration 
by the Congress in determining the necessity for this amendment 
is that without it there is no V"9Sted power in any official or 
board of the United States to meet the swift changes in duties 
and regulations possible and frequently made by almost every 
other nation of the world. Almost if not every foreign country 
is legally equipped by investment, in some official or board, of 
plenary power to raise or lower their tariff rates or change 
their regulations so as to momentarily meet every exigency 
created by commercial conditions and the laws and regulations 
of competing nations. Some evidence of how long is required 
under. our system, heretofore in vogue, to effect a tariff change 
may be had from the length of time uniformly required to 
enact an import tariff law. Moreover, since the World War 
every other commercial nation of note has proceeded to equip 
its officials with executive means of speedy defense and aggres­
sion in commerce. 

Furthermore, the diligent inquiry upon part of tl1e present 
committees of Congress, aided by offic ials of th.e Government, 
have disclosed that values, and particularly foreign values 
upon which the rates of our import duties are fixed, are more 
unstable than for decades past. It has been stated upon the 
floor of the Senate that the market values of one nation have 
changed as much as 25 and 28 per cent in a single month. It 
is a matter of common knowledge, and a necessarily inevitable 
fact, that a post-war readjustment of the world's prices and 
influencing currency values must so materially vary in short 
periods of time that they are unsafe bai;;es upon which to rest 
our necessary revenues and the defense of our industries with­
out providing, in any measure so predicated, a power in some 
official in order to preserve our revenues and industries and 
correct errors made to change its provisions with a swiftness 
equal to that possessed by other nations, and adequate of the 
ever-changing values upon which the act is based, with the 
attendant necessarily disastrous results. 

From the foregoing it is respectfully submitted that it is en­
tirely competent for the Congress to lay import duties, in terms 
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of "facts'' or "state of things," and empower some official or 
tribunal to ascertain and proclaim those facts or that state of 
things and the equivalent duty whereupon the same shall be 
collected. 

The question has been suggested whether or not, should sec­
tions 315, 316, and 317 be held unconstitutional, that would ren­
der invalid the whole act. That question would ·eem to have 
been conclusively answered in Field v. Clark, s111pra, pages 695-
696, · and the authorities therein cited and quoted. By that 
appeal there was also challenged the constitutionality of para­
graph 231, section 1, of the tariff act of 1890 granting bounties 
upon sugar produced in the United States (26 Stat. L., 567-583). 

The court dismissed consideration of section 3 of the act 
herein reviewed, saying : 

"'l'he court is of opinion that the third section of the act of 
October 1, 1890, is not liable to the objection that it transfers 
legi latirn and treaty-making power to the President. Even 
if it were, it would not, by any means, follow that other parts 
of 'the act, those which directly imposed duties upon articles 
imported, would be inoperatiYe. But we need not in this con­
nection enter upon the consideration of that question." 

And then obviously proceeded to give its reasons in another, 
the following, connection, a follows : 

".Appellants contend that .Congres has no power to appropri­
ate money from the Treasury for the payment of these bounties, 
and that the provisions for them have such connection "'ith the 
system established by the act of 1890 that the entire act must 
be held inoperative and void. The que ·tion of con titutional 
power thus raised depends principally, if not altogether, upon 
tile scope and effect of that clause of the Constitution giYing 
Congress power 'to lay and collect taxes, duties, imposts, and 
exci es, to pay the debts, and provide for the ct•mmon defense 
and general welfare of the United States.' (Art. I, sec. 8.) 

" It would be difficult to suggest a question of larger im­
portance or one the decision of which would be more far­
reaching. But the argument that the validity of the entire act 
depends upon the validity of the bounty clause is so obviously 
fo1lnded in error that we should not be justified in giving the 
question of t!onstitutional power here raised that extended 
examination which a question of such gravity would, under 
ome circumstances, demand. Even if the position of the ap­

pellants with respect to the powe1• of Congress to pay these 
bounties were sustained, it is clear that the parts of the act in 
which they are interested, namely, those laying dutie · upon 
articles imported, would remain in force. ' It i-· an elementary 
principle,' this court has said, ' that the same statute may be in 
part constitutional and in part unconstitutional, alHl that if the 
parts are wholly in,(lependent of each other that 1d1i ·h is oonsU­
tutional rnay stand, while tha.t 1ohich is 1lnconstitu.tio11al 1vill be 
rejected.' (Allen v. Louisiana, 103 U. S. 80, 83.) Amlin Hunt­
ington v. Worthen (120 U. S. 97, 102) 1\lr. Just ice Field, speak­
ing for the court, said : 

"'It is only when different clauses of an act are so depen(l­
ent upon each other tllat it is ei:ident t11e lerfi.slatu.re ,u:ould not 
have enacted one of tl!em, witlw·ut tlle other-as when the two 
things provided are necessary parts of one system-that the 
whole act will fall with the inYalidity of one clause. Wilen 
there f.s no such connection and dependency, the (Wf will stanll, 
though different parts of it are rejected.' ff mu not be said 
to be evident that the provision. imposing duties on im1)orted 
articles are so connected with or dependent upou tho e giving 
bounties upon the production of sugars in this country that fue 
former would not have been adopted except in connection with 
the latter. Undoubtedly the object of the act was not only 
to raise revenue for the support of the Government but to so 
exert the power of laying and collecting taxes ancl duties as 
to encourage domestic manufactures and industries of differ­
ent kinds, upon the success of which, the promoters of the 
act claimed, materially depended the national prosperity and 
the national safety. But it can not be assumed, nor can it be 
made to appear fr01n the a.ct, that the proYisions imposing 
duties on imported articles would not ha11e been . (ldopted ex­
cept in connection with the clause giving bountie on the pro­
duction of sugar in this country. These different pa11s of the 
act, in respect to their operation, have no Z.egal connection 
ivlzatever with each other. They are entirely 8eparable in 
their nature, and, in law, are wholly independent of each 
othe1·. One relates to the imposition of duties upon imported 
article ; the other to the appropriation of money from the 
Treasury for bounties on article produced in thi country. 
While, in a general sense, both may be said to be parts of a 
system, neither the words nor the general scope of the act 
justifies the belief that Congress intended they should operate 
as a whole, and not separately, for the purpose of accoIQ.-
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plishing the objects for whleh they were respecti\Tely de~igne<l. 
Unless it be impossible to ar;oid it, a. g~ueral rere1we statute 
should netier b6 decla-red inoperative i-n all its parts beca,u~e a 
particula1· pa.rt relating to a distinot subject may be im:alid. 
A different rule might be disastrou to the financial operation -· 
of the Government, and produce the utmost confusion in the 
business of the entire country.'' 

And so it clearly can be said of the e amendments that the 
bill is complete without them, could stand as uch in their 
absence and, in fa.ct, without them its integrity be the more 
secure. The question appear so well settled tlla t further dis­
cussion would eem unwarranted. 

l\Ir. l\IcOUMBEJR. l\Ir. President, I think that i. all I desire 
to say at this time. 

l\Ir. WALSH of l\lontana. ~Ir. President--
Mr. Sll\IMOJ'\S. If the Senator thinks there is any differenee 

in legal contemplation between the authority giYen the Pre i­
dent to increase the rates of duty within the limits of 50 per 
cent and the authority given the President to set a icle the law 
which provides for fo reign valuation and proclaim the Ameri­
can Yaluation, I would be Yery glad to have the Senator' 
views wifu reference to that distinction. 

To my mind, there i a very marked distinction between the 
power which i. intended to be giYen to the President with refer­
ence to the raising of rates and the power given to the Pre ident 
to nullify .or to a certain extent .;et aside the application of 
tbe law providing for foreign valuation aml nbstituting there­
for American valuation. In other words, in one ca e we are 
authorizing the President to carry out the law of Congress and 
furnishing him a rule by which he may carry out that law 
increasing the rate, and in the other case we are authorizing 
the President to set aside a specific enactment of Congress­
narnely, that fixing the foreign valuation as the basis for the 
purpo e of lev·ying taxes-anu ubstituting therefor the Ameri­
can Yaluation, a Yaluation which is not anywhere enacted into 
law and which doe ~ not appear upon the statute books. I 
should like to ask the Senator from North Dakota if he does 
not think that pos ibly present a different legal question from 
the one which he ha been so ably discu sing? 

Mr. l\lcCVl\lBER. Mr. Pre ideut, with the permission of the 
Senator from Montana [:Mr. WALSH]--

The Pirn:IDI~G OFFICER. The Senator from North Da­
kota still Jin the floor, the Senator from North Carolina desir­
ing to a~k him a question. After the 'enator from _ Torth 
Dakota shall haYe an wered the question of the Senator from 
North Carolina, the Chair ·wm reco<>'nize the ,'enator from 
Montana. 

Mr. Mc UMBER. Mr. Pre"ident, I shall now Yery briefly 
answer the Senator from Korth Carolina. There i no differ­
ence whateYer in tlle character of the power delegated, whether 
it is delegated to make rate which are ba:;ed upon the foreign 
valuation ba. is or upon the American Yaluation bash; : the 
authority i exactly the ame in either case. \\e haYe a pro­
Yision in the proposed law for ascertaining the Yalues of 
product.· in a foreign country. ·we can not alwar~ ascertain 
their yalue with precision and ascertain for what they are 
sold. They may be article , for instance, fuat are not . old at 
all in the foreign country and which fl.re imported only into 
the Vnited State for ._ale. ""e haYe got to fix rate. of duty 
upon articles of that character. Therefore we huYe ll pro­
vision in the proposetl law to meet such cases. We tie.fine the 
American rnluation basis in section 4-02, ._ubtli\'i:::iou (j). ...'.nu­
division (b) of ection 315 proYides that the American valua­
tion shall IJe adopted when the foreign valuation. together 
with the power to increase rates 50 per cent, "-m not effectuate 
an equalization in condit ion of competition. 

Now, let me illustrate this by a single case. Here. we \Vill 
say, i an article whkh iN produced in Grent Britain, wllkli 
costs $1, and we put upon it n duty of :.?5 per cent, 'Ye fintl 
that the American article is put on the American murkC't aml 
may be ohl only at a rea. onable profit for ~1.riO, If the 
President is to take the foreign valuation, Ile may increa.;e the 
rate provided of 25 per ·cent, which would be 25 cent::;, to tlle 
extent of 50 per cent of 25 cent ~ , which would be 12! cents, 
making the rate 37! per cent; but he tint.ls that 3i~ per cent 
does not measure up to that which is nt>ce~._ ary in order to 
equalize the difference, that it would require 30 per cent to 
do so. Therefore he i authorized to take the American rnlua~ 
tion as a basis in determining wlrnt the rate may be. 

l\Ir. NICHOLSON. Mr. Pre itlent, will tlle Senator from 
North Dakota yield to me for a question? 

The PRESIDING OFFICER. Does tlle , 'enator from - ~ortll 
Dakota yield to the Senator fi·om Colorado? 

Mr. l\lcCUl\IBER. I yield. 
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-11~. NICHOLSON. I was unavoiodably -absent from the Cham­
ber during the major part of the Senator's -address .concerning 
tJie pending question, and therefore desire now to ask him a 
question. Where we have in the proposed law fixed specific 
rates and ad Talorem rates, ~loes the power proposed to be 
<:"Onferred 11pon the President go to the extent (ff giving .him 
the right to change specific duties? 

Mr. McOUMBER. It is proposed that the President may 
change specific <duties rto ·ad valorem duties ur .he may change 
ad valorem duties to specific duties, always bearing in m1nd 
that the final ad valorem d11ty which may be fixed shall not 
bring about the impositio:Q. of a duty that is an increase beyond 
50 per cent of either the ad "Valorem or the specific or the com­
pound duty. 

Mr. NICHOLS-ON. Is it proposed in the pending legislation 
to confer upon the President a like rignt to reduce .a duty 
·within a limit of 50 per cent as well as to ine-rease it within a 
limit of 50 per cent? 

fr. l\1cCU:M'BER. Yes; under the proposed legislation the 
Presi-dent would also have authority to i-eduee a duty within 
the limit of 50 per icent. 

Mr. CURTIS. Mr. President, I merely wish to ask the chair­
man -0f the COillmittee if he will not ask that his amendment 
may be printed for the 11Se -of the Senate? When the amend­
ment was p1·esented this morning it was not ordered to be 
printed, and we have only the oommi.ttee print. I am told by 
the officers of the Senate that many requests a.re being made 
for c<>:pies of the amendment. 

Mr. McCfilffiER. If the Senator fr<>m Kansas will make 
tl1e request that the amendment may be printed I shall be glad. 

Mr. CURTIS. I .request that the amendment oft'ered this 
morning by the Senator .fJ.·om North Dakota, whi<!h we have been 
discassing, ruay be printed. 

The PRESIDli~G OFFICER. The Senator from Kansas asks 
unanimous consent that the amendment proposed by the Senator 
from North Dakota may be printed. Without objection, it is so 
ordered. 

Mr. WALSH ef Montana. l\fr. President--
Mr. LE~'ROOT. Mr. President, will the Senator from Mon­

tana yield to me in order that I may offer an amendment so as 
to have it pending? 

The PRESIDING OFFICER. The Ohair will recognize the 
Selliltor from Wisconsin for that purpose. The Senator from 
Wisconsin ·o.tfers an amendment., which will be printed and lie 
on the table. 

Mr. LENROOT. I ·desire that it may be the pending amend­
ment. It is an amendment to the committee amepdment. 

Mr. TOWNSE:ND. I ask that the amendment proposed by 
tbe Senator from Wisconsin to the committee amendment may 
be 11ea-d. 

The PRESIDING OFFICER. The Secretary will read the 
amendment to the amendment. 

The READING CLEEK. It is proposed wherever the words 
•• con-Oitions of competition " occur in the pending amendment 
that they be stricken 011t and that in lieu thereof the word.s 
'' cost of p1·oduction " be inserted. 

The PRESIDING OFFICER. The amendment proposed by 
the Senator fr-0m Wisoonsin to the committee amendment will 
he printed. 

Yr. ·w ALSH of Montana. Mr. President, on a former occa­
sion I -addresNed the Senate on the features of the bill now 
under consideration and arguro that they are violative -0f eon­
stitutional principles. I shall to-day 1·eview at least in outline 
the argument then made ; but, before proceeding to that dis­
cussion, I desire to submit some very general observations 
touching the policy of these amendments. 

Whatever doubt may be errtertained by anyone concerning 
the constitutionality of the amendments under consideration, 
no doubt ought to exist in the ·min<l of anyone, in my judgment, 
as to their unwisdom. Their stoutest defenders will p1·obably 
disclaim any attachment whatever to the principle they repre­
Bent as a feature of a permanent tariff p<>llcy; indeed, they 
·hasten to convey the assurance that, were it not for the chaotic 
business conditions which prevail thr-0ughout the world and the 
instability of foreign exchange, they could not be induced to 
embrace it or e\en to tolerate it. Some apology, Mr. President. 
is certainly in order for such an astounding delegation of the 
'functions of Congress to the Executive, vesting him with an 
nuthority no constitutional monarch ma.y exercise, in character 
quite Jike that for the assumption of which kings have been 
brought to the block. 

No emergency, however grave, can justify the 'SUrrender into 
the bands of the President of t-he taxing powe1· intrusted by 
'the people to their repre~entatives in C~ngress, no matter how 
profound may be his state mansbip or how exalted may be the 

character of the man who foT a· brief period may be elevated to 
that high office. If this -encroachment np.bn the liberties of tJ1e 
people ls either sanctioned or condoned, there is no ·man wise 
enough nor prescient enough to foresee the ultimate conse-
quences. · 

It is said that an ~gency exists demanding this -Oeparture 
from the settled policy of onr Government. Our skies are never 
wholly clear; emergencies continually confront us, and wllen 
tJhey are wanting e.n ambitious Presidoent or an indolent or 
snbseTVient Congress will have no difficulty whntever in con-

. juring up such. 
The ·revered f.at.hers of our Republic were very deeply appre­

hensive concerning the likelih-Ood that the President, in view 
of the extensive powers they were reposing in him, and par­
ticulru·Iy of the enormous patronage at his disposal, might exer­
cise an undue infiuence over the action of -OOngress. They took 
pains to insert in the great eharter which they gave us some 
provisions which were intended to gua1·d against or to miti~te 
that 'Cvil. They wo"Uld have been horrified at the 1idea of con­
ferring on the President of the United States ~the power to 
impose customs duties, to rnise customs duties, to lower customs 
duties, carrying with it the opportunity to ruin or enrich the 
citizen, to shower wealth npon him the like of which Croe us 

-never knew or Monte Cristo ever dreamed of. '!'here would be 
more terror, Mr. President, to the busin-ess man in the p:resi­
dential frown if this provision become a. law than was ever 
occa ion.ed by a :general bank panic. There would be a new 
significance to him in the plaint of Wolsey : 

0, how wretched 
I that poor man that hangs on princes' t11vo1·s ! 

An unscrupulous political leader, p1·esumed to have some in­
:fluence at the White House, particularly it the incumbent were 
a. candidate for reelection, would find in a law of that character 
a convenient instrument for fat-frying purposes, a resource of 
such rich poss.ibilities as ·no campaign mll.Dager ever commanded 
in this country or in any other. .:At its worst a law of that 
character would be a menace to the perpetuity of onr institu­
tions, and at its best it would be a constant, ever-present ob­
stacle to the stability of industrial conditions, {n element of 
uncertainty in any ealculation.S the business man might make 
concerning his future operations in any enterprise affected by 
tariff rates. · 

This bill has now been before the Congress for something 
like 16 months. It may be before the President for his signa­
ture by the 1st of_ October nextt or it may, by reason of a dis­
agreement among the confereeEt--the two Houses being nnder­
stood to 'be at variance with respect to a very important -prin­
ciple of the bill-go over the session·; but whenever it becomes 
a law uncertainty will still confront the cautious manufacturer 
or other producer. His calculations as to his futm·e operations 
may be upset any day by a presidential order affecting rates 
that react on his business. Even the filing of a complaint ask­
ing an increase or a reductfon ot rates inspired by private 
malice or the work of some meddlesome Mattie or 'in an hone t, 
commendable purpose by citizens injuriously a:trected to relieve 
themselves from burdens will constrain him to conserva­
tism in his operations. Thus the wheels of industry will 
be checked, and the chllilng effect which this act must in­
evitably have upon our foreign trade reflected on industry 
here wm be intensified: Unfortu.nate, slr, as t may be that 
rates which are now fixed amid the shifting conditions which 
prevail should continue -after normal times shall have demon­
strated that the rates were too high <>r too low, it can scarcely 
be so disastrom~ as to have all the rates subject to change over­
night. 

I address myself now to the question <>f the constitutionality 
of this extraordinary delegation of power. I shall, as I said, 
attempt to review only in outline the argument heretofore 
made with respect to the matter. All concede the general 
principle that legislative power can n-0t be delegated; that 
the representatives of the people, chosen for the purpose of 
making the .laws, m"Dst · make those laws and can not del~"'Rte 
that J)Ower to anyone else. That certain powers may be dele­
gated to administrative officers e.nd executive officers, how­
ever, is not open to doubt. 

The Finance Committee, in their original report upon this 
bill, contented themselves with sayings that the powers 
here conferred are entirely justified by the case of Field 'V. 
Clark, reported in One hundred and forty-third United 
States. .Apparently they are not so confident about that 
now. I have not had on opportunity to examine the 
briefs which have been submitted this morning-one, as 
we are told, by <>ne of the judges of the Court of Customs 
.A.p.pe.als. I -can not refrain from xpressing my surprise that 
a judge of a court before which the law will necessarily come 
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for consideration and construction should venture to advise 
in adrnnce the Con"'ress of the United States concerning the 
costitutionality of the measure or of any provision· in it. 

Mr. SIM1\IONS. Mr. President--
The PRESIDING OFFICER. Does the Senator from Mon­

tana yield to the Senator from North Carolina? 
Mr. W .ALSH of Montana. I do. 

Ir. SIM:\IONS. I want to say to the Senator that I have 
bePn advised that he was one of the chief assistants in the 
framing of the law. 

Mr. OVERMAN. Mr. President--
The PRESIDING o :F'FICER. Does the Senator from Mon-

tana yiel<.1 to the junior Senator from North Carolina? 
l\lr. ·wALSH of Montana. I yield. 
l\Ir. OYERJ\B .. N. Do they say who that judge was~ 
Mr. WALSH of Montana. We were told that it was Judge 

De Yrie of the Court of Customs Appeals, who advises us in 
adrnnce that the Jaw which he wm be called upon to pa ·s 
upon is a constitutional measure. 

l\Ir. POMERENE. Mr. President--
The PRESIDING OFFICER. Does the Senator from Mon­

tana yield to the Senator from Ohio? 
l\Ir: WALSH of Montana. I do. 
Mr. POMERE E. Occup:ring, too, a life position. I am 

astonished that any judge occupying that position should come 
here as an advocate of legislation going to the fundamental 
principle · of a finance bill. 

Mr. WALSH of Montana. I was told, however, that the ques­
tion had been investigated by the attorney for the Tariff Com­
mis ·ion, and I have been very courteously furnished by the com­
mission with a copy of an opinion by their official counsel, who 
reaches the conclusion that the legislation i constitutional. It 
starts out, however, with the following declaration: 

1''ield v. Clark (143 U. S. 649) does not decide the que~tion whether 
rate::! as well as facts ean be left to Executive determination. The law 
therein construed- ectlon 3 of t.he tariff act of 1890--prescribed the 
rate· of duty to be collected. 

I think that proposition must be accepted on all hand ... and it 
is important for the reason that not only is that case not a 
direct authority for the legality of the provisions unde1· consid­
eration but the attention of the Senate has been called to no 
ca~e arising under the legislation of Congres · or arising under 
the legislation of the various States where the taxing power was 
ewr delegated to any official whatever. Many delegations of 
power have been under review by the court·. There i .. . uch a 
wealth of learning on the subject that it is difficult for one 
without exhaustive study to follow understandingly the discu:­
sions of the courts in relation to it; but among them all, from 
be~nning to end, there appears never to have been considered 
an° attempt to delegate power, as it i attempted here, to an 
executive officer to fix: tax rates; and it must necessarily follow 
either that the policy has been universally condemned, or else 
that the conviction is general that it is beyond the power of the 
legislature to do anything of the kind. 

Mr. President, the mind most naturally and readily is directed 
to the statutes whicll authorize the Interstate Commerce Com­
mh; ion or other bodies of similar character to fix the rates, 
in the case of the Interstate Commerce Commission for the 
transport of pas engers or freight, and in the ca e of public­
servi<:c commissions generally the rates of the corporations 
under their supervision and direction. Upon reflection it must 
be couceded tl1at there i.3 a wide difference between the dele­
gation of power of that character and the delegation of po..-ver 
to ..tix tax rates. 

dr. WATSON of Georgia. Mr. President--
The PRESIDING OFFICER. Does the Senator from :hlon­

taua yield to the Senator from Georgia? 
~lr. WALSH of Montana. I yield to the Senator. 
)Ir. WATSON of Georgia. The Senator who is atldre sing 

the bod.r "\'\ill, of course, see at once the difference between a 
delegation of power to legislate by the President within a defi­
nite limit and to n definite end and this peculiar delegation of 
power in \Yhich he is given a strictly judicial power. That is 
to ~ay, he may hear and determine the question of raising a 
rate or lowering a rate, or adopting one method of valuation 
or adopting another. He may decide yea, or he lJlay decide 
nay, and he is, therefore, gifted with a strictly judicial as ·well 
as legislative power. Therefore, I ask the attention of the 
Seuator from Montana to the fact that in this bill-this minor 
portion of the bill, which will soon become the major portion 
of tl1e blll in its power to devour the minor portions of it­
the President is given the judicial power, the legislative power, 
anll left the executive power; and therefore all three separated 
burnches are united in h1JD, and he ts made truly a monarch. 

l\lr. WALSH of Montana. The ob..;ervations of the Senator 
from Georgia are entirely pertinent and quite sound, Mr. 
President. 

Now, I want to direct the attention of the Senate, if I can, 
to the difference between the cases to wbich reference ha 
been made and the case that is before us. • 

In practically every case in which the delegation of power 
was sustained by the Supreme Court of the United States, 
reference is made to the impracticability or practically the 
impossibility of dealing with the question in any other way ; 
and that i the foundation for the rule a laid down by the 
courts generaUy. We understand the general rule to be that 
legislative power can not be delegated, and yet everybody will 
realize that legislative power · is delegated to municipalitie. and 
other subordinate divisions of the State, and that because from 
time immemorial delegations of power to exercise authority 
locally have been extended and sustained. 

l\1r. STERLING. Mr. President--
The PRESIDING OFFICER. Does the Senator from l\lon­

tana yield to the Senator from South Dakota? 
Mr. WALSH of Montana. I do. 
l\1r. STERLING. Is not that, however, largely because there 

is no prohibition in the constitutions of the several States that 
delegate to municipalities legislative authm·ity? 

l\lr. WALSH of Montana. No. As a rnle, the constitutions 
of the various States declare that "all legislative power is 
hereby ve ted in the legislature." 

l\lr. STERLING. But is not this the rule-that unless the 
power is expressly prohibited in the State constitution the 
power exists on the part of the legislature, whereas with ref­
erence to the Federal Constitution powe1· must be given, either 
expressly or impliedly, before it can be exercised? 

l\1r. WALSH of :Montana. The distinction to which the Sena­
tor refer· undouutedly obtains; but when the constitution says 
".All legislative power is Yested in the assembly," the assembly 
still may delegate power to local bodies, simply because that 
was the custom at the time the con titutlon was adopted; and 
such a provision is not to be understood as denying the power 
so to delegate authority. The power delegated will fall within 
t11at class-that is to say, where the power to delegate exists 
by virtue of a long-establi hed custom-or else it exists by 
Yirtue of the fact that it is impracticable to deal with the 
problem in any other way. 

For instance, in the case of United States against Grimaud. 
reported in Two hundred and twentieth United States Reports, 
in wllich the statute authorizing the Secretary of Agriculture 
to establish rules and regulations go,erning the forest reserve· 
wa · nuder cousideration, the court said : 

In the nature of things it was impraot·lcable for Congre s to provide 
general regulations !or the e Tarious and varying details of manage­
ment. Each reservation had its peculiar and special features, and in 
authorizing the Secretary of Agriculture to meet the e local conditions 
Congre. s waii merely conferring administrative functions upon an agent 
and not delegating to him legislative power (220 U. S. 516) . ' 

Senators will observe thn.t it ays: 
In the nature of things it was impracticable for Congres to provide 

general regulations. 
Reference has been made to the case of Butt:field against 

Stranahan, to which I shall refer again, in which the court 
said: 

To deny the power to Congress to delegate such a duty (to fix tea 
standards) would in effect amount to declaring that the plenary power 
ve ·ted in Congress to regulate foreign commerce could not ue e(fica­
cious1y ewerte<l. 

So, likewise in a very learned opinion rendered in a Florida 
ca. e, the court ~aid : 

'.I.'hc <'omplex and ewr-changing condition· that attend or affect the 
performance of the useful public service rendered by common carriers 
make it impraoticaule for the legi lature to pre cribe all the necessary 
rules and regulations. · 

Iteference was made by the distinguiihed Senator from 
~ rorth Dakota to the ease of the Cnion Bridge Co. against the 
United States, to which I shall recur hereafter. In that casu 
tlle court said : 

But investigations by Congre s a to ea.ch particular bridge al­
leged to constitute an unreasonable ob tru<'tion to free navigation and 
<lil'<'Ct legislation covering each case, BE'paratc·ly, would bi> imvra0Ucr1/1l6 
in view of the va t and varied interests which require national leghila­
tion from time to time. 

So, l\lr. President, it must appear, in order to warrant a 
delegation of power of this character, that it is impracticable, 
almo t impo8sible, for Congress to enact the necessary legis­
lation to meet the situation. But what can be said in that re­
gard with respect to the levying of customs duties? It is not 
impracticable to do it at all, because we are actually doing it 
now. and we have clone it without delegating power to any 
extent !nee the commencement of our GoYernment in 1780. 
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One Of the first statutes passed by the Congress of the United 
States was a la.w for the purpose ot raising revenue' by the 
imposition of customs duties in which the rates were specifically 
prescribed, and from that time down to this Congress has done 
the same thing. So it ca.n not be said that it is impracttcable­
for Congre-ss to leglslat-e- upon this particular subjeet. 

In addition to that, all the authorities agree that wherever 
power of this kind is delegated to an administrative- officer it 
is subject to review by the courts, in order to determine whether 
tbe Jaw has been followed and complied with 01· not, and it 
provision ls not made, or provision does not exist, for such a 
review in the courts the act can not be sustained. 

That principle has been recognized in an of our legislation. 
The Interstate Commerce Oomm.issfon is authorized to fix rail­
road' rates, and to do many other things in connection with the 
operation of railroads and common carriers generally; but 
e-very order it makes is subject to- review in the courts, as pro­
vided in the act. 

In exactly the same way, when we a-uthorized tbe- Federal 
Trade Commission to iSsue an order commanding any person 
complained of to desist from practices in trade alleged to be 
unfair, an opportunity was gi\"en to review in the courts the 
<leci ion thus made by it, that it might be set aside if the 
facts uid not just ify the order that was made. 

So we gave a power of review in the- case of the '*packer" 
legislation. It becomes necessary, therefore-, every time we 
thus dele.gate power to fix rates of any kind, or to make any 
ruJe or order affecting the rights of a citizen. to give him an 
opportunity to go into the courts to review any action taken 
urn.fer the power granted and to have it annulled if it shall be 
op1111e sive in any way or contrary to the rule laid down by the 
statute. I want to advert to what is said in a few of the au­
thorities upon that question. 

I refer, first, to the Florida case, to which I adverted a few 
moments ago. It is there said: 

In a number of well-considered cases it has been distinctly held that 
wh ere a valld statute, complete in itself, enacts the general outlines, 
of a "Ove1."Dmental scheme or policy or purpose and confers upon offi­
cial s 

0

cbaxged with, the duty of assisting in administering the law 
author1r,.- to make, within designated lim.ita:tions llfU1, subjeot to Ju_df. 
dal 1·f'ti.e1c rules 3.lld regulations, or to ascertain facts upon which 
th e . tatute' by its own terms operate in carrying out the legislative 
JllFPOSP. uch authority is not an unconstit;uti"onal delegation of legis­
la tive power. (Pp. 64'9--650.) 

Jn a Yery learned discussion of this subject of the delegation 
of legi"1.atiYe power by the late Justice Timlin, of the Supreme 
Court of tbe State of Wisconsin, tJie conditions which justify 
a clelegation of power by the legislative branch are set out as 
follows: 

The delegated power must be limited either locally or to a particular 
fmbjeet matter, a. , for instance, the regulation of a sp£cified corpora­
tion, department, or burea.11; and when etrercised be of !I- lesser. de~~r.ee 
of ·ondusiveness than a statute ;_ that is to say, ~u~1ect to 1udwiaZ 
rer iew as to its reaso11ahleness, faintess, at1a unpartia-hty. 

So that uch a review is an essential feature of any delega­
t ion <1f power proper to be exercised by the legislature. Want­
inu here it neces arily follows that the provisions under con­
i,;icleratio'n can not be sustained. 

But not only is it wanting here, but the President Of the 
United States is not amenable to suit by any private citizen 
upon any question arising under the administration of his high 
office, a ha been repeatedzy determin~d by tbe- Supreme Court. 
I ndeed, it is doubtful whether Congress could a:uthorize the 
hringing of a suit against the President of the United States 
for any act done in his official capacity. l\1oreover, he is not 
subject to the process of subpama to bring him into court to 
disclose tbe facts upon wbicb his decision is founded. He is 
not eYen obliged, under the statute, to write an opinion dis­
,.Iosin::?: what information he had upon the subject, or how he 
:u riverl at the conclusion which he has announced. 

Another feature of the case ls equally difficult. It has been 
a tlmitted in the course of the argument that if power be dele­
gated by Congress to an administrative officer to fix rates or 
to establish regulations it must lay down some definite rule 
wbich must be followed by the officer so empowered. He can 
not be intrusted with discretion to follow one policy or to 
follow another policy as he may see fit and as he thinks would 
best subser\e the public interests. The policy is to be declared 
by Congress, and he must walk in the line that is laid down by 
C ngreHs. 

Under the act in. question the President, when he finds upon 
investigation that the rates fixed by the bill do not equalize 
condi tions in competition, is autho1·ized to do any one of four 
tl ifferent things. In the first place he may raise or lower the 
r tes. In the second place he may change the classification. 
In t11e tbird place he may change the form of the duty from 

ad valorem to specifte or from specific to ad Talorem. Fourth 
he may substitute the American v:aluati<.>n for the foreign valu: 
ation. Any one of those four things he is at liberty to do as, 
in his judgment, will best promote the public interest. 

Let me illustrate the principle to which we here appeal It 
is disclosed very clearly in two cases arising in· the State of 
Wisconsin. A statute was passed by the legislature of that 
State which author-ized the judge of one of the courts, the 
circuit court, I think, to issue a charter or certificate of in­
corporation to a village complying with its requirements. It 
was necessary to submit a map of the territory, a census of 
the population, and a statement of the resources of the munici­
pality to be. Then it was declared that, considering those 
things, if the court believed it to be in the public interest that 
the charter should be granted he should issue the same. 

That statute wa-s held void because the power could not be 
reposed in the judge of the court to determine what is or what 
is not in the public interest. The statute was then amended 
so as to provide that whenever there was laid before the circuit 
judge a map of the territory and a CeD.sus of the region to be 
_!ncorporated in the city and he found that otherwise the appli­
cation conformed to the law he was to issue the charter. I.u 
other words, he had nothing to do. except to determine what the 
facts were, and if he found the facts to be as prescribed in 
the statute then he should issue the charter. So here, l\1r. 
President, we can not under any circumstances repose in an 
administrative or an executive officer the power to say which 
one of two or three or four difl:'erent courses it would be tbe 
wiser or the better to pu-rsue. 

Mr. WATSON of Indiana. Would the Senator mind stating 
the case he just cited? 

l\Ir. WALSH of Montana.. The first case is the case of In re 
Incorporation of Village of North Milwaukee (93 Wis. 616) ; 
the later case, is State v. Lamme-rs (113 Wis. 398}. 

I am not unmindful of the argument made by the Senato.t' 
from North Dakota to the effect that whichever one of these 
four courses the President takes under the power granted, be· 
is governed and controlled by the provision that it must be for 
the purpose of equalizing the differences in competition in 
tracle; that that is the end to be attained, although he may 
reach the end by any one of these fom· different routes. But 

1 
that does not answer the contention at all. 

Of course, the purpose is~ as. declared in the statute, to bring 
about equality in conditions of competition as between a for­
eign product and a domestic product. But he may follow any, 
one of these tom· courses: with a view ro attain that end, and 
he will follow that course which to his mind most accurately 
or most nearly or most effectively brings about that end. 

It is a question of policy as to which one ot them will most 
effeetlvely and a~curately bring. about the result. Since \Ve. 
began enacting customs laws, down to this good hour, there 
has always been a controversy as to whether- certain rates 
should be specific or whether they should be ad valorem. It 
is a question of very delicate and oftentimes profound policy, 
and scarcely a tariff bill comes before Congress for considera­
tion which does not give occasion to spirited debate betvreen 
the advocates of the one way of arriving at equality in conili­
tions rather than the other way. 

Eve1·ybody understands how these things operate. The Presi· 
dent to-clay finds that a certain specific rate will equalize con­
ditions as they now exist at this very hour, but, of course, it 
the price of the commodity go.es down the duty goes down with 
the ad valorem rate, whereas in a case of the specific rate, 
whatever changes may ensue, that rate remains tbe same. So 
that it is not a question of artinng at just exactly what w ill 
equ.allz.e e-0nditions to-day, but to-morrow and the next clay. 
In the consideration of the bill the Senate struck out a pro­
vision fixing an ad valorem rate upon importations of " 'ool, 
because they desired to give the woolgrower the amount of 
protection which was intended to be accorded him whether the 
price went up or went down. Thus it becomes a question of 
policy. So, too, changing the commodity from one paragraph 
to another paragraph involves a matter of judgment and <lis· 
cretiou, a matter of policy upon the one siue or upon the other. 
That is a fatal feature of the amendment under consideration 
that has no counterpart whatever in any of the statutes uncler 
consideration in the cases to which reference was made by tbe 
distine,<>'Uished Senator from North Dakota. 

But finally, Mr. President, all concede that whenever a dele­
gation of power is made it becomes necessary for the Congress 
to lay down a clear, precise rule whicb can be followed, so 
that the condition up<m. which action is to be predicated can 
be ascertained with a reasonabl e degree of accuracy. I bave not 
seen that principle expressed more pointedly or more clearly 
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than by "Judge Willoughby in his celebrated work on the Con­
stitution, in that part of it in which he considers the ease 1of 
Field v. Clark. He there said as follows: 

The court ean not delegate its power to make a law, but it -ean make 
a law to delegate a power to determine some fact or state of things 
upon whieh the law makes, or intends to make, its .own .action d~pend. 
To deny this would be to stop ,the .wheels of government. 'There are 
man~· things upQn which wise and useful legislation ·must ·depend which 
can not be known to the lawmaking .power, and must therefore 1be a 
subject of inquiry and determinatioqa outside of the ..halls of legislation. 

The doctrine thus declared is witfiout objection so lo~g .as 'the facts 
which are to 'determine the emecu1iive acts are suoh as nwy be 11rec18el11 
stated by the legislature and certainly asoertaiinea 1>y the eaieouttve. 

The facts must be ·such as may be " precisely stated by the 
legislature ' and &actly ".determined by the ex-ecutive.', Now, 
iWhat is the rul.e laid down here? It is that the rates shall 
be fixed •· so as rto ~qualize the differences in conditions of 
competition:' The duty shall be fixed at such rate as shall 
equalize the differences in·the conditions of competition. We are 
not unfamiliar vYi.th the contention 'frequently made 1n this 
Chamber, and not a.t all unpopular throughout the country, 
that rates should be !fixed at the difference in the co t of pro­
duc1:'ion here and abroad. The committee have chosen · to dis­
card that old and ·om&what well-known rule-sustained some­
what generally by public opinion. ·They 1bave chosen .to sub­
stitute ome other rule. They want some -other 'test than 1that 
thus declaTed or, of course, they would have used the very 
language in which it has 1been customarily expressed. Thus, 
1\lr. Pre ·ident, ' the Republican platform in 1908 declared as fol­
l<>w ·: 

Iu all tariff legislation the true ·pdneiple of protection is best rmain­
talned by .the impooition o1 such duties as wJll equal the 1di.fferenee 
betwe n tbe ro t of · production 1 at thome and abroad, together with a 
reasonable profit to Alnerican intlm1tries. 

The last clause, "together with a .reasonable pro.fit to Amer­
ican industries," was added in that platform in 1908 to the 
prlnciple · a~ it had .theretofore 'been adYocated within .and with­
out this Chamber. 

AB I understand the amendment offered by the senior Senator 
irom Jew Jersey [Mr. F>RELL~_GHUYSEN]-I have not Jrnd an 
-0pportunity to examine the .amendment offered to-day, but the 
amendment heretofore offered by him-Jt was .in strict con­
formity with the principles thus so.frequently supported, namely, 
the difference .in what he s_peaks of as..the conversion cost-that 
is to ·ay, a he explained, the di:trerenc.e in the cost of ,produc­
tion at .home _and abroad. '.I shall advert .to this presently. 

In -0ther words, what tl1e ·congress may do easily it is simply 
impossible for the President to do under such a rule as is -sug­
-gested. That is to say, the Congress is not obliged to be log­
ical. We may; fix any rate we see fit and we may solve the 
situation when it is ·utterly impossible for ·the Executive or an 
administrative ·o:ffi.eer :to ·do it. But when w.e come to consider 
the question ..before •us under the rule .which is prescribed by 
the committee, we are involved in difficulties compared with 
~which . those to which I have heretofore adverted are slight 
indeed. The·test it proposes is the differences in the conditions 
of .competition. Now that involves something more, obviously, 
than ·the ·differences in the cost of production. But what more 
does it involve? 

At-an.-early ·stage of the debate the ·Senator from North Da­
kota [Mr. McCuMBER] said the ·guiding principle which ·actuated 
the F.inanC!e Committee in fixing rates in the hiU- was ·to .:fix 
them at such an amount as would equalize the difference in 
the cost of production plus ;1;be cost of transportation to this 
c.oun.try. -Well, either under that rule or under the general 
statement that the rates must be "fixed so as to equalize ·_the 
differences in conditions of competition, how can we avoid -talc­
ing into consideration the cost ·of transportation in ·this coun­
try from e point ·of production to the point of consumption? 
Take -manganese, :!for in tance, produced in my State and 
throughout the Western States. A small duty was put upon 
manganese ·equal possibly to the difference Jn the cost of . pro­
duction in this country 1and in Guba or Brazil, but by no :rneans 
high enough to equal the difference in the cost of transporta­
tion from the mines of the 'Ve t to the 1consuming centers in 
tbe'..:East as compared with the co t of transportation from .the 
colUltries of 'foreign 1production. ..That is one of .the conditions 
o.f. competition. 

Will the Eresident ·be obliged to take ·into consideration those 
differences ln the .cost of ~transportatian in oi'der 1:0 arrive at 
.what rate rwill -equalize the -d.tfferenaes in ·conditions of com­
.petition? ·That is one 1 of the a>nditio.ns of :competition. !But .if 
that is the •£ase, •taking manganese . aaarn for the rpurpose o:t 
illustration, :from what .point -to what 'Point will 1le ealc.ulate 
the cust of 1tr.ansportati0ni? :Shall .he take into conaidei:ation 
the ·difference .in the cost o.f transportation frQUl :ffiutte to Du­
luth or from San Francisco to Pittsburgh or from Denver to 
Birmingham? W.e immediately get. an.iimpossible-problem which 
Js presented ·to the PreEiclent .by the rule. 

iBut there is ·more tha.n ·thnt. The ·committee haTe ~ given .us a 
·detailed J:Ule from ·w.bich to determine the significance :and 
-meaning of the general J:ule to which I have adverted before. 
.Thus-

I am calling JI.ttention to the ·fact that the Senate Committee 
,on Finance, .in the ~amendments which th.ey .have tendered to us, 
do not choose to follow, .for .some .reason .or othe1:, the well­
Ul)po:rted rule to which I have adverted. But.if they .did ..do ·.SO, 

·d f t b t h t th t H shall (c) Jn ascertaining the ·differences in conditions or competition, let us cons1 er or a momen a OU w a a .means. ow .under .the ,provisions of , aubdiviSions (a) .and (b) of this section 
the President ascertain the diffeuence in the cost of production the President, in so ·rar as he finds it practicable, shall take int~ 
at home and abroad ,and fix a rate which slutll equal-such dif- 'COnsideration (1) the di!'l'et'ences in conditions in production , in-

t t · th di · f th snb · t th' eluding !Wages, costs of matei:ial, and other items in costs of' pro-ierence? As pain ed OU lil · e · scnssion ° e Jee IS duction of uch or .similar merchandise in the United States and in 
morning, the cost of ,production varies .in different countries. c.o.mpeting fore!gn countries-
It has been disclosed in the debates time .and again that at the .Now !t will be observed that this js a . .frank abandonment 
present time Germany, with .res:pect to many commodities, can Qf the .old rule of difference in the cost of production, as the_ 
produce at a cost much less than other .competiog ,European P.resident .may .go further under this rule and take into con­
countries or perhaps even Asia.tic countries. When the Presi- sicler.ation-
dent goes to ascertain what is the difference in the cost of pro- (2) the differences in the whol~ ale -selling ,prices of domestic and 
duction between this country and the countries abroad, which foreign merchandise in the principal markets of the United States, 
cotmtry shall he take as his guide? .Shall he .fix the rate .at but in considering prices as !actors in ascertaining differences in 
what will equalize the difference in .competition between this :eon.ditions of ·competition, only ireasonable profits shall be .allowed. 
country and Germany,, or .between this country and France, or 1 Now there is a very important consideration. That gets lM 

, between this country and England, or shall he average them all I to the rule which was laid down in the Republican platform 
and govern himself accordingly? of "1908, that tariff rates should not only cover the differences 

.But we do not end our .diffi.c.ulties tllere. ,As pointed out, if 1 in competition but also be high enough to give ·the Arnerkau 
the rates were fixed at such a figure &S would take care of the l 'lllanUfacturer a reasonable pro.fit upon his goods. Of cour e, 
.differences i.n the conditions of competition .between this country everybody ·under.stands ·that the ·European manufacturer, •as 
and -Germany, they would have to be so high that all importa- a ·rUle, is content with a lower rate of profit than is the 
tion~ from other .European countries would .be ex.eluded and .we , American manufacturer. I am glad 'it is so. We in this 
would .give to Germa~y a monopoly of our foreign trade in this ' country are not satisfied -with the living conditions wl1ich 
cotintry. So it is, Mr. -President, with respect to individuals in j prevail -in 1llurope, neither are our energetic and enterprising 
.the same country. I have no doubt that the same conditions people satisfied with ·the small margin of profit which manu­
ex.i ~ t .in Gecrnany and in this .country. Some of our manufac- 'facturers in Europe, as a rllle, realize from their -bu i.nes-·. 
turers are .able to produce their products at a much less price When, however, the President is called -upon to determine 'What 
than their domestic competitors. Mr. Gary stated some time is a reasonable profit, what guide has be? A reasonable profit 
ago that the U.nited States Steel Corporation is able to produce ' in one :line of business might be 5, 6, or 7 per cent, but it 
steel at . .$5 a ton less than any competing independent company 1 would ·be entirely inadequate in another line of busine .. s. In 
.in this country. When we come to consider the .difference in .respect ·to one commodity the prO'fit ought to be very high, 
the cost of production shall we take as the standard the for- "While with respect to another it ought to be extremely low, 
eigner who has the highest cost of production or shall we take as in the case of staple commodities. 'How then is the Pre ·i­
ias the test the foreigner who has the lowe t cost of production? dent to determine what is a reasonable profit upon any par-

So with the other factor, the cost in the United State , shall 1;icular commodity? 
we take the producer who has the .mo t efficient ,plant, the 4.\foreover, 'Mr. President, the ame man often ·handles a long 

,greatest bu iness or.ganization, the most highly developed sys- line of goods. '.Take steel manufacturers, for irui"'tance. When 
tern. or shall we take the man who Qperates in a small way, it comes to a rate of duty that ought to be imposed upon some 
whose costs are high, whose plant is inefficient, and so on? particular commodity, how can the President determine -what 



11184 CONGRESSIONAL RECORD-SEN ATB. AUGUST 10, 

the rate of duty should be in order that there should be a rea­
sonable profit upon the sale of a particular commodity? 

Subdivision 3 of this section of the amendment, giving the 
element to be considered, continues : 

Any other advantages or disadvantages in competition. 
Mr. President, that was a little different in the original 

dTaft as it came before. In that dl'aft it was as follows : 
(c) That in any investigation provided for in this section account 

may be ta.ken of the price at which - like or similar merchandise is 
sold in the United States and competing foreign countries, wages, 
p rices of materials, and all other items in costs of production of 
such similar merchandise in t he United States and competing foreign 
countries and any advanta ges of domestic and foreign producers in 
competitive trade. including laws and regulations affecting the same. 

In other words, the President was obliged to convert into 
dollars and cents any advantage that might arise by reason of 
the laws of this country as compared with the laws of the 
competing country. 

Mr. TOWNSEND. Mr. President--
The PRESIDING OFFICER. Does the Senator from Mon­

tana yield to the Sean tor from Michigan? 
Mr. WALSH of Montana. I yield. 
Mr. TOWNSEND. I have not been in the Chamber all the 

morning . and I am wondering if there has been an proposi­
tion presented to amend the provision with reference to this 
subject. 

l\fr. WALSH of Montana. The Senator from Wisconsin [Mr. 
LENROOT] has proposed an amendment to it. • 

Mr. TOWNSEND. Such an amendment has been offered? 
Mr. WALSH of Montana. Yes. 
l\fr. President, it has been frequently charged on this floor 

that the rates have been fixed in the pending measure not in 
order to take care of the difference in the cost of produc­
tion here and abroad but in order to insure to the American 
manufacturer the prices which he is now asking for his prod­
ucts; and apparently the President, under this rule, is re­
quired not only to take into consideration the difference in the 
cost of production here and abroad but he is also to consider 
the wholesale prices here and the wholesale prices -abroad and 
to allow that element to enter into his computation of what is 
the rate that will equalize the difference in competition here 
and abroad. . 

However, Mr. President, let us get back to the rule of the 
amendment as it has finally come before us. No change is 
really made in the meaning by the excision of the words " in­
cluding laws and regulations affecting the same." The language 
of the pending proposal is exceedingly broad-" any other ad­
vantages or disadvantages in competition." Why will not that 
include the difference in the cost of transportation? Take man­
ganese again for the purpose of illustration. It is brought here 
from Brazil or fro"m Cuba in ballast at practically no cost at 
all. On the other hand, the American producer is obliged to 
pay the exorbitant, and I might even say the extortionate, 
freight rates to carry his products clear across the continent. 
So the conditions of competition are such that he can not com­
pete with the foreign producer; yet here the President is 
obliged to take into consideration any advantage and to fix 
the rate at such a figure as will absolutely equalize the differ­
ences in the conditions of competition, though the Congress has 
refused expressly to fix the rates so high. 

Let us go a little further, Mr. President. Everybody realizes 
that many elements enter into the matter of competition be­
tween traders in the same commodity. Many goods sell in this 
country-particularly women's clothes and perhaps also fabrics 
of various kinds that are of foreign make-simply because 
they are of foreign make. One goes to a tailor, who tells him, 
" Here is a domestic piece of goods, and here is one of foreign 
manufacture." The price is fixed upon . both, but the tailor 
calls attention to the fact that the one piece is foreign goods, 
expecting that that will attract the customer, who will pay a 
higher price for that kind of goods. No one can gainsay the 
fact that because many articles are of foreign manufacture they 
command a higher price upon the American market. How shall 
the President convert the advantage which the foreigner has 
because his goods are of foreign make into dollars and cents 
and thus determine the rate which he is called upon to fix? 

The amendment as originally dl'awn provided that the Presi­
dent was to take into consideration any advantage arising from 
the laws. That language is not found in the proposition as it 
is amended. It now reads " any other advantages," but it is 
really here in effect, although not so expressly stated. 

It is contended that the foreign manufacturer and foreign 
producer of goods haYe a decided advantage over our producers 
in this country because the manufacturers and producers in 
foreign countries are allowed to combine, while our manufac­
turers and producers are forbidden to combine, an advantage 

which must be converted likewise by the President into dollars 
and cents in order to arrive at the rate which will actually 
equalize competitive condit ions. 

A multitude of factors enter into competition that defy re­
duction to a mathematical basis. 

Mr. EDGE. Mr. President--
The PRESIDING OFFICER. Does the Senator from Mon­

tana yield to the Senator from New Jersey? 
Mr. WALSH of Montana. !•yield. 
Mr. EDGE. If the authority is delegated at all to the Presi­

dent to review and take into consideration possible changes 
in tariff duties, does the Senator contend that the Jatitude 
should not be sufficiently comprehensive to enable the President 
at least to weigh any possible advantages or disadvantages, 
whatever they · might be, in order to reach a logical and proper 
conclusion? 

l\1r. WALSH of l\fontana. No; I do not so contend. I should 
say that, if we were going to lodge the power in the President 
at all, we ought not to tie him down by any hard and fast rule 
but we ought to allow him to attack the problem exactly th~ 
same as Congress . attacks the probJem and give consideration 
to everything which would be pertinent to the question before 
us. However, the point I am making is that when that is done 
the Constitution is violated. 

Mr. EDGE. Leaving aside the constitutional question, which 
I can not discuss, do not the general terms of the language, as 
well as the specific meaning of the words " other advantages or 
disadvantages in competition," tend to give the President just 
exactly that authority in order to enable him to discover every­
thing that might possibly affect the determination of the rates? 

Mr. WALSH of Montana. The Senator will understand that 
I am not finding any fault with that as a matter of policy, 

Mr. EDGE. I thought the Senator was. 
Mr. Wft.LSH of Montana. Oh, no; I am arguing now that it 

is proposed to lay down an impossible rule ; the President can 
not carry it out. 

The PRESIDING OFFICER. If the Senator from Montana 
"\'\rill suspend for a moment, the Ohair feels that he should ad­
vise him that he has used his hour on the paragraph. Under 
the ruling of the Ohair the Senator is at liberty to consume an 
hour on the amendment pending. 

Mr. WALSH of Montana. Mr. President, before concluding I 
desire to advert to a few of the cas.es which, in the judgment 
of the chairman of the Finance Committee, warrant this dele­
gation of power. 

Mr. BORAH. Mr. President, before the Senator proceeds to 
that discussion will he permit me to interrupt him? 

The PRESIDENT pro tempore. Does the Senator from 
Montana yield to the Senator from Idaho? 

Mr. WALSH of Montana. I yield. 
Mr. BORAH. As I view this authorization to the President, 

he may under the power conferred, assuming that it is con­
stitutional-and I will leave that question out of consideration 
for the moment-practically remake this entire t.4riff bill? 

Mr. WALSH of Montana. Within a range of 50 per cent. 
Mr. BORAH. Yes; but within the wide discretion which he 

has as to investigation, and so forth, 50 per cent is only in a 
sense a limitation. A President who believed in a very low 
tariff could gjve us a tariff law imposing very low tariff rates, 
while a President, on the other hand, who believed in a very 
high protective tariff could give us a very high protective 
tariff law under the discretion which is ·proposed to be lodged 
in him. 

Mr. WALSH of Montana. There is no doubt about that. 
Mr. BORAH. So that he could practically make the entire 

tariff law. 
Mr. WALSH of Montana. There is no doubt about it; that 

is the point I am making, that no two men will be able to 
take this rule, either as it is expressed generally in the pro­
posed statute or as it is expressed in detail, and arrive at . ex­
actly the same result. ln other words, it becomes very largely 
a matter of predisposition and discretion on the part of the 
President. I also wish to call attention particularly to the 
proposition that no matter what the President does, no matter 
at what conclusion he arrives, whether the action taken by him 
does or whether it does not equalize the difference in condi­
tions of competition, nobody can question h is action; so that 
we really do invest him with perfectly unrestrained power 
to fix whatever rate he sees fit within the limit of 50 per 
cent. 

Mr. LENROOT. Mr. President, will the Senator yield at that 
point? 

l\fr. WALSH of Montana. I yield. 
Mr. LENROOT. May I suggest that two men might take the 

same factors into consideration and yet not arrive at exactly 
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the same- results, but, under the pending amendment, the · two 
men might not" take into consideration the same facto~ which 
would be a very different proposition. 

Mr. WALSH of Montana. Y.es; and we have seen the situa­
tion illustrated he:re on this floe>'t' time and again. Both sides 
of the Chamber- have taken exactly the same facts and :figures 
furnished. them by the Tariff Commission, and one side would 
reach the conclusion that a rate of duty of 20 per cent would 
equalize the differences in the- cost of production.. here- and 
a.broad, while the other side would maintain that the rate 
would have ·to be at least 50 per cent in order to equalize- the 
difference. 

Mr. LENROOT. l\fy point is that where they are not re­
~ quired to take into consideration the same factors it makes it 

that much more indefinite. 
1\lr, WALSH of Montana. Exadly; and whenever the fa.ctol'S 

are thus doubtful--
Mr. BORAH. Mr. President, I do not want to take up the 

Senator's time, because I know it is limited. I merely wisk to 
make a bdef statement, in m-der that my position may not be 
misunderstood. I should like very much to see some kind of a 
tribunal created so that we could have tariff laws hereafter 
which were not mad~ as the pending bill bas. been made ; but I 
do not believe that it is wise policy, even if we had the consti­
tional power, to lodge this authority in the President, and I do 
not believe· that we hav~ the constitutional power to lodge it. in 
the President so that the President could do really effective 
work in the way of making a tarifL I think it would be a wise 
thing if we could create .some kind of a commission and ex­
haust the power of Congress in tij.at eommission to enable · the 
com.mission to go as far as it possibly could under the Consti­
tution in. making a. tariff law. 

Mr. WALSH of Montana. I desire to say to the Senator that 
that will be under consideration. immediately after the disposi­
tion of para.graphs 315, 31~ a.nd ,317, up001 the amendment ten­
dered by the senior Senator from New Jersey; [Mr_ FRELING­
HUYSEN] and the Senato1· from New Mexico [Mr. JONES], . but 
I am in entire accord with the views now expressed by the 
Senator fr.om Idaho. I also deplore this method. of attempting 
to fix tariff rates. I am convin~ however, th.at the. widest 
latitude that we can give to the Tariff: Co.mmissiorr is to atitb-or­
ize them not only to :find the facts but also to recommend to 
Congress the rates which they believe ought to be enacted., and 
then Congress can either enact th-0se rates or depart from them, 
as they see fi.t. H.oweT".e.r, that is a matter which will come up 
directly. 

Ml'. Presi-dent. much reliance seems to be placed by the Sena­
tor from Ncrth . Dakota in support of his contention upon the1 

bridge ca.se, involving the statute whi.eh authorize.d the Secre­
tary of War tG direct the removal of an obstruction to naviga­
tion in one of the navigable. streams unless the bridge were made 
to comply with the requirements laid down by him; but that is· 
a very simple matter. The United States can prevent the occu­
pation of a navigahle st.ream by any kind of a. structure. It can 
say that none shall be placed there at all; and having the power 
to say that no structure shall be placed there at all, of course, 
it can ay, "You can place thei·e only such a structure as is 
approved by the Secretary of War." But the court not only 
put its decision upon that ground but put it upon the ground' 
to which I have heretofore adverted, namely, that. it is imprac­
ticable to deal with the problem in any other way .. 

They say: 
By the statute in question Congress declared in effect that navigation 

should be freed from unreasonable obstructions arising from bridges 
of insufficient height, width of. span, 01· other defects. It stopped, how­
ever, with this declaration of a general rule, and imposed upon the 
Secretary of War the duty or ascertaining what particular cases came 
within the rule prescribed by Congress, as well as the duty of' enforc­
ing the rule in. such cases. In. performing. that duty the Secretary ofl 
War will .ll.Illy execute the clea.rly expressed will of Congress, and will 
not, in any true sense, exert legislative or judicial power. He could 
not be said to exercise strictly legislative or judicial power any more, 
for· instance, than it could be said that executive officers exercise 
such power when, upon investigation, they ascertain. whether a par­
ticular applicant for a pension belongs to a. class of persons who, 
under the general rules preacribed by Congresa, are entitled to pensions. 
If the principle fo1· which the defendant contends received our approval, 
the conclusion could not be avoided that executive officers in all the 
departments, in carrying out the will of Congress as expressed in 
statutes enacted by it~ ha~e from the foundation o-f the- National Gov· 
ernment exercised ana are now exercising powers as to mere. details 
that are strictly legislative or judicial in their nature. This: will be 
apparent upan an ex-amination of the various statutes , that confer 
authority upon executive departments in respect of the enforcement ot 
the laws of the United states. Ind~ it is not too much to say that 
ti~e~;:;eio t;oJ1Se~;:! ~~i~Ji ~~ ~ t~~~ti&~~· ~e~f~ 
the enforcement of its- enactment depends would. be " to &top th& w~ls 
of governmen t " and brln~ about confusion, if not paralysis, in.. the 
conduct of the public businesR. 

~rhen reference was made to Ule case of Buttfield against 
Stranahan, the tea-standard case, considering a statute in whieh 

it was: provided that the Secretary of Agriculture should fix 
standards of· tea,. and that if the teas did not come up to 
this standard they should be: exctuded from the country. But 
Congress has plenary powe-r to exclude from this country a:ny 
commodlties that it may see fit. No one has any right to 
introduce commodities into this country from another country 
except by the express or the tacit peTIIIission: of Congress, and 
Congress can lay down the conditions under which commodities 
may be imported from a foreign country, and may declare that 
teas can not be imported into this country unless they conform 
to the regulations of the Secretary of Agriculture. But I 
called attention awhile ago to the further declaration of the 
court in that case that it would be impracticable to legislate 
with respect to the matter except the power were thus dele­
gated. 

No an'Swer whatever thus far, so fa'r as I have been able to 
discover, has been ma.de to the contention which I have ad­
vanced, that the power thus delegated, in orde-r to be consti­
tutional, must be subject to review by the courts in order to 
determine whether- the statute was aetually foUowed or was not 
followed by the legislative- officer to whom the power had been 
in trusted. 

The- brief to which I called attention, though, prepared by 
counsel for the Tari ft Commission, has the fOllowing to say 
about that: 

Nor does denial of appeal from the Executive acti<>n go to the eSS"enee 
of the constittJtlo.nal question. Congress has the power t0< limit o.r pre­
vent litigation in governmental matters, aoo has in fact made the deci­
sion of the Commissioner of Navigation final in the interpretation of 
laws relating to the collection and refund of tonnage taxes. 

That refers. no doubt, to section 3 ot a statute approved July 
5; 1884: 

That the Commissioner of Naviption shall be charged with the super­
vision of the· laws relating to the< admeasurement of vessels; and the 
assigning o-f_signal letters thereto, 1md of designating their otlicial num­
ber ; and on all questions of interpretatiO!l growing out of the ex.ecu~ 
tion of the laws relating to these subjects, and relating to tlie collee­
tien of tonnage tax, a:nd to th~ refund of sueh tax when coTieded 
errone~usly or ill.egaily, his decision.. shall be final. 

That is to say; too commissioner demands of a vessel owner 
the payment' of a tonnage tax, and h~ has misconstrued the raw 
and demanded or the shipowner more than the law requires him 
to pay. That statute' has been given difl'erent constrU.ctions. A 
number of the courts have- held that all that that statute means 
is that" the Commissioner of Navigation, who is a su.I:xn·dlnate 
of the Secretary of· Commerce, shall determine the matter 
finally rnd that the question shall not go up to his chief. An­
other cout has decided that it goes beyond that, and that it 
denies the man who has overpaid the right to go into court and 
demand a refund of the excess ta~ that he has paid. That the 
fbrmeri decision is correct I ca:n not entertain a doubt, because 
I can not belie-Ye that Congress ever· intended to deny to the 

·citizen the right to go in tu eourt to rereover an excesg tax: which 
had been exacted of him b-y the· collector. But, howeYer that 
may be, even if the construction contended. fo-r is correet, it 
simply means this: The Gov~rnment of the United States can 
not be sued except with its consent, an-d it refused to give its 
consent to be sued in this particular case. That is all that that 
decision amounts to . . It does not by any means lay down the 
pr-0positi-0n that any legislation that Congress may enact, dele­
gating power, is valid, even though there is no redress- in the 
courts :from oppressive action or action that does not follow 
tbe statute. 

Mr. President, I recognize how futile it is to discuss questions 
of this kind in this-body. 

r entertain no doubt, from my past experience, that the 
decision of this very important question of constitutional law. 
will follow almost exactly the votes upon other features of 
the bill. The division, in all probability, will be just exactly 
the same. However, r could not content myself without ex­
pre sing my very pronounced conviction that this is an un­
warranted action on the part of Congress, and that, as- a matter 
of policy, it is viciousi and most. unwise. 

l\Ir. EDGE. Mr. President, I have already briefly discussed 
the intent of the pending amendment, and I am going· to take 
only a few moments of the time of the Senate· to discuss it 
further. 

Of coursa it is impossible for· a la-yman to determine the 
constitutionality or unconstitutionality of the section proposed. 
r hs:ve great regard for the knowledge of the law possessed by 
my friend fmm Montana, and yet on this side of the Chamber 
many able: lawyers are equally positive that the pending amend­
ment - iB" entirely constitutionaL I recognize that we take, an 
oath to support the constitution. I do not know what a lay­
man is to do under those circumstances but to tcy to assist 
in :Preparing and" developing legts1.a:ti.on, and if too question · of 
constitutionality is raised, as it is being, very seriou Iy raised 
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in this important change in policy, then wait for the natural 
course of a decision from the Supreme Court, which I suppose 
in due time, should this become a part of the · law, will be 
handed down. In the meantime it appeals to me that our 
activities should be along the line of endeavoring to organize 
machinery which will meet practically a situation which I 
think everyone will agree, whether questionin2 the consti­
tutionality of the pending amendment or otherwise, should be 
met and must be met by some elasticity in the administration 
of tariff legislation or the imposition of tariff duties. 

I assume, from the few words the Senator from Idaho uttered, 
that he is not in sympathy, and of course the Senator from 
Montana is not in sympathy, with this amendment; but they 
apparently both recognize that the present policy of administer­
ing the tariff could be greatly improved in order to meet the 
business and economic conditions which we must face, especially 
in these days, with much more frequent changes, much more 
seriously affecting our daily business life than perhaps ever 
before in the history of the country. Therefore, I am convinced 
that it is the duty of Congress to at least prepare the ma­
chinery. If it is unconstitutional we will be so informed in 
due time. 

There seems to be no method---eertainly no method has been 
suggested-whereby we can introduce elasticity in tariff sched­
ules in order to meet rapidly changing conditions, other than the 
method suggested by the Committee on Finance. My colleague 
[Mr. FRELINGHUYSEN] proposes .to go a step furth~r, in a~ 
amendment already introduced, m order that an existing tri­
bunal of the Government-the Tariff Commission-may be 
charged with securing and disseminating additional information 
upon which changes in tariff schedules can be based. I think 
the two taken together are not only necessary but they furnish 
a practical method through which we can to some ext~nt, at 
least meet a situation which I think we must all agree exists. 
w~ have been laboring for months on a tariff bill. We have 

heard arguments on both sides, frequently inspired by sectional 
demands and conditions, all of which has gone to demonstrate 
the necessity for higher or lower schedules, and we have voted 
upon them time after time, time after time ; and the bill is now, 
perhaps, three-quarters or seven-eighths passed so far as the 
individual schedules are concerned. Yet I know that we all feel 
that we have not sufficient information, speaking individually, 
to be equipped to vote very intelligently on the schedules as pre­
sented either by the committee or by individual amendments. 
The committee, I know, have worked hard and earnestly and 
zealously, and have secured all the information that it was pos­
sible to secure in order to ·guide them in presenting and sug­
gesting the various schedules upon which we have acted; and 
yet we know that in these days, shortly after the Great War, 
when abnormal conditions exist throughout the world, it is ab­
solutely impossible for any Congress to produce a tariff bill 
which will meet scientifically or semiscientifically the conditions 
which exist to-day. 

We have been working for months, and in the two Houses for 
over a year, taken together, on tariff legislation: Tb~ count~y 
demands a solution of many other problems, and is entitled to it. 
nusiness awaits congressional action more than it has ever be­
fore in the history of the country awaited congressional action. 
It is unthinkable to anticipate a return to the consideration of 
tariff legislation in the near future, after this bill shall be dis­
posed of. So what are we going to do when the bill is passed 
and becomes a law, so far as that great responsibility is con­
cerned? If we do not erect or prepare some machinery to meet 
a situation which every one of us must know we will be asked to 
face. a change in conditions in countries abroad, in their manu­
facturing outputs, conditions of exchange, conditions of rehabili­
tation which will permit them to increase their products and 
their output, all of which affect price_s and competition ~ith ?m· 
products-if we do not erect some machinery to meet a situation 
which will go to the very bedrock of the daily life of all classes 
of the people, then, in my judgment, we will not have fulfilled a 
very clear duty which confronts us. 

Much of the criticism of the Senator from Montana seems to 
be predicated upon a possibility of the President of the United 
States, not necessarily abusing this great power, but being .im­
portuned by political representations and thus, p~r?aps :v1.th­
out full knowledge, being induced to make a dec1s1on ra1smg 
or lowering tariff duties which might not be based upon a full 
knowledge of the situation. It seems to me that if that criti­
cism could be applied at all, it could be more justly applied to 
Congress. Here the Members of the Senate and of the other 
House, representing as they do certain subdivisions of the 
country, are approached on every hand by letter, committee, 
and otherwise, to particularly look after the interests of this 
or that manufacturing industry o.r other orga~ization, and the 

Members of Congress naturally feel some individual responsi­
bility to look after those requests. If the concentration of 
some qualified responsibility in the President should be car­
ried out, it seems to me that the result, instead of inviting po­
litical control in the making of a tariff, would be just the op­
posite. The President is President of the entire country. He 
does not rE>.present any· particular congressional district, farm­
ing industry, or other activity. He must listen to any sugges­
tions of a change of tariff, as the amendment clearly defines, 
with a careful consideration of the differences Df conditions of 
competition; having power, of course-as it should be, in my 
judgment-to take into account and into consideration every­
thing entering into that competition. 

So any decisions made by the President of the United States 
would, it seems to me, be to a great extent removed from sec­
tional control and influence, which everyone of us knows per­
fectly well have had much to do with the passage or defeat 
of many a schedule in the last three or four months of tariff 
consideration, and always will have. 

I feel that that particular criticism is unjustified ; if the 
amendment becomes a law I feel that it will result in a more 
general view being taken of the necessities of the tariff, per­
haps bringing the East and West, the North and the South, 
nearer together in viewpoint; and the President of the United 
States having certain power, representing all sections of the 
country, those powers qualified by carefully defined amend­
ments, in my judgment would help in providing a still more 
scientific tariff than could possibly be prepared in the ordinary 
and usual manner with all· the labors and earnestness of any 
committee of the Senate. 

Mr. President, this is the only suggestion of a provision 
which would be at all practicable and would permit of some 
elasticity, enabling us to meet the changed conditions which 
we know must frequently arise ; and I think it is most impor­
tant that it be included in the bill. We have attempted to 
write a bill with the knowledge that American valuations and 
foreign valuations are far apart because of the difference in 
value of the currencies of the various countries of the world. 

I am perfectly well aware of the fact that they could be 
equalized by computing them in terms of the American valua­
tion, but with countiies like Germany, with the mark only in the 
last week depreciating several hundredths of a cent, and with 
all these changes coming almost overnight, for us to pass a 
hard and fast tariff bill, as we must necessarily do in the 
ordinary way, with no opportunity whatever to change it until 
it is brought back to Congress, would simply keep the indus­
trial world of this country in a condition of unrest which would 
put further and further away the natural desire of the Mem­
bers of both parties, on both sides of the Chamber, to en(;ourage 
industry, and to bring employment to millions of men still 
looking for work. Senators, we well know a duty imposed to­
day may be inadequate to-morrow. Must Congress continue 
giving consideration to the tariff to correct such admitted in­
equalities or shall we proceed as business men and remove the 
question, to some extent at least, from sectional or partisan 
debate? We provide the policy, certainly the President will 
not depart from it only to meet such inequalities. 

So I feel that it is our duty to either adopt this or some other 
plan-and I have heard of no other plan-in order that the 
President of the United States, the only authority to whom 
the power could be delegated, can use his best judgment, under 
qualified rest;rictions, in meeting and helping solve this great 
problem. · 

Why should we fear to trust the President of the United 
States, a man elected by the direct votes of all the electors of 
the country? I do not like the disposition which seems to more 
or less prevail in these days of suspicion that we can not trust 
our public servants. If the time has arrived when we can not 
trust the President of the United States to use his very best 
judgment in a matter of such extreme importance to the hap­
piness and contentment of every class of citizens of the coun­
try, then God help the future of the Republic. 

If we have made an error in adopting this plan of legisla­
tion, and thus delegating some of our responsibilities, we have 
the power to repeal at any time Congress is in session, and if 
no other plan is suggested, even if this is of doubtful constitu­
tionality, then we will not perform our full duty, we ~ll not 
give to the business men of this country the help, the assistance, 
the real cooperation demanded, in order that we can take 
advantage of the markets of the world which are awaiting 
American enterprise and American ingenuity. 

Mr. NICHOLSON. Mr. President, as to many of the items 
to which the Senator has called attention, relating to our 
foreign commerce, could we not \>e fully -protected if we l'e-
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sorted to the American valuation instead of the foreign valua­

- tion? Would not that accomplish all the Senator desires to 
secure by this change? 

Mr. EDGE. It would accomplish all we could desire so far 
1ts the cond:tions exist ing at the time this bill became a law 
were concerned, but the design to provide elastic administration 
of the tariff law is in order to afford a means of meeting condi­
tions which may and undoubtedly will arise after we are 
through with the tariff bill and it becomes necessary to meet 
those conditions. 

Mr. NICHOLSON. The American valuation would meet the 
conditions, because that follows prices up and down, so that 
the country would be amply protected if we adopted the Ameri­
can valuation instead of the provision proposed here. 

Mr. EDGE. If the Senator will read the language of the 
proposed amendment, I think he will change his view on that. 
I assume, although I am not a member of the committee, that 
it was designed to meet many other conditions, in_addition to 
the actual difference in the cost of the product, when the 
committee used the language "conditions of competition." In 
other words, there are many conditions in competition be­
sides the cost of the articles, which would have to be consid­
ered by the President, which the Finance Committee can not 
c ... nsider beyond the facts produced at the time the bill was 
before the committee. So that that language, I assume, has been 
used for the specific purpose of enabling the President to meet 
a sudden condition developed on the other side, where Ameri­
can valuation would not solve the problem at all. 

Mr. NICHOLSON. I can not conceive of any situation which 
would arise where the American valuation would not solve the 
problem. 

l\lr. EDGE. The American valuation is simply computed upon 
the cost of the article. 

Mr. NICHOLSON. Certainly. 
Mr. EDGE. Many other conditions arise in trade between 

countries besides the fluctuation in the cost of articles, for in­
stance, transportation costs. 

Mr. POMERENE. Mr. President, I feel that little can be 
added to what has been said by the very able Senator from 
Montana [Mr. WALSH] on the subject of the constitutionality 
of the pending amendment. At the same time it has been 
insisted on the other side of the Chamber that this provision is 
constitutional, and that opinion is based very largely upon the 
opinion of the Supreme Court in the case of Field against Clark 
in One hundred and forty-third United States Supreme Court 
Reports. 

My own study of this question has convinced me that if the 
constitutionality of this amendment can be sustained, it must 
be based upon some other authority than Field against Clark. 
I want to discuss this opinion very briefly and then try in a few 
minutes to apply its principles to the pending amendment. The 
Supreme Court in the consideration of that case laid down this 
principle: 

That Congress can not delegate legislative power to the President 
is a principle universally recognized as vital to the integrity and main­
tenance of the system -0f government ordained by the Constitution. 

I think no one will question that principle. The difficulties 
come, if at all, in the application of the principle to a given 
state of facts. What were the facts in that case? 

The Congress of the United States sought to place upon the 
free list sugar, molasses, coffee, tea, and hides, and the Presi­
flent was authorized, when he found that other nations imposed 
exactions and duties on the agricultural and other products 
of the United States, and found that those duties were recipro­
cally unequal and unreasonable, to suspend the privilege of free 
importations. But if he did it, what was the result? 

It was not left to the discretion of the President to determine 
what duty should be levied against those imports in the future, 
but the Congress of the United States specifically defined what 
those duties should be. In other words, there was nothing left 
to the discretion of the President of the United States. The 
only thing that he was empowered to do was to ascertain 
whether in fact other nations had imposed exactions and duties 
on the agricultural and other products of the United States. 
When he found that to be so and issued his proclamation, by 
that very fact the duties which were prescribed by the Congress 
went into effect. 

Now, let us see what the Supreme Court said a little further 
on. It quotes from Judge Ranney, of the Supreme Court of the 
State of Ohio, than whom no greater or better judge ever lived 
in Ohio. He lays down the distinction between a legislative 
power and an Executive power in these words: 

The true distinction is between the delegation of power to make the 
law, which necessarily involves a discretion as to what it shall be, and 
conferring authority or discretion as to its execution, to be exercised 
under and in pursuance of the law. 

Now, what is the Congress doing when it enacts a tariff law? 
At present the Underwood-Simmons law is in operation. The 
pending bill proposes to change the rates of duty. The Congress 
of the United States is exercising legislative discretion when it 
changes or seeks to change those duties or determines to leave 
them where they are. 

Shall the duty be 25 per cent or no per cent? Shall it be a 
specific duty or an ad valorem duty? Shall we adopt the for­
eign valuation or the American valuation? Are not those legis­
lative problems? Do they not appeal to the legislative discre­
tion of the Congress of the United States? When we leave 
it in their power to determine whether it shall be a specific 
duty or an ad valorem duty, whether it shall be levied accord­
ing to the American valuation or the foreign valuation, is not 
that an exercise of a discretion? Why, Mr. President, I can 
not think that any serious question could be entertained about it. 

Now, let us see what the pending amendment provides. It 
declares that if the duties which we are fixing do not equalize 
the differences in conditions of competition and this fact is 
ascertained by the President, then there is conferred upon him 
certain powers, and what are they? First, he can change the 
classification; that is, he can take a given item out of one para­
graph where one duty is levied and transfer it to another para­
graph where a different duty is levied. Is not that an exercise 
of legislative discretion? Is not that just as much an exercise 
of legislative discretion as it is when we here on the floor of the 
Senate change an item from one paragraph to another? 

Let me go further. We provide in the pending bilJ in certain 
instances a specific duty, in certain other instances an ad 
valorem duty, and in certain other instances a combination o:t 
both the ad valorem and the specific duties. When we deter­
mine whether we are going to adopt the one or the other or the 
combination of the two, are we not exercising our legislative 
discretion? When we say to the President, " If you find that 
competitive conditions are such as to interfere with our in­
dustrial develo~ment, you shall have the right to change from a 
specific to an atl valorem or from an ad valorem to a specific," 
is that a power different from that which we are here exer­
cising? 

Let me go a step further. The House, exercising its legis­
lative discretion, declared in favor of the American-valuation 
plan in the levying of duties. · Never, I think, in my legislative 
life have I heard of a greater propaganda than has been exer­
cised in favor of that plan. The Republican members of the 
Finance Committee, after a very careful investigation of the 
subject, declared against the American-valuation plan. Were 
they not exercising a legislative discretion when they so de­
clared? When the Republican members of the Finance Com­
mittee, by a vqte of 7 to 3, turned down the American-valuation 
plan for the foreign-valuation plan, was not that an exercise of 
legislative discretion? They came to that conclusion because 
they found, in their judgment, that plan would be utterly im­
practicable and unworkable. Now, after the majority members 
of the Finance Committee had declared that the plan was un­
workable, they come in by the pending amendment and seek to 
confer upon the President of the United States the power to 
change the bill from a foreign-valuation plan, which is prac­
ticable and which is workable, to a plan which they say is 
impracticable and unworkable. Is not that an exercise of legis­
lative discretion? What else can it be? 

Why, Mr. President, suppose we had the question before us 
in our legislative capacity and we concluded to-day that we 
were going to change from a specific to an ad valorem duty or 
from an ad valorem to a spec.1.fic duty or from the foreign 
valuation to the American valuation, or seek in certain in­
stances to extend an embargo; what is that but ·an exercise ot 
a legislative power? And yet the Senate of the United States 
is now, instead of exercising that power itself, seeking to confer 
it upon the President. Mr. President, I have the greatest con­
fidence in the personal integrity of the President of the United 
States. I am sure that if the power were conferred upon him 
he would seek to exercise it in accordance with his best ability. 
Let us go a step further. 

We say after months of investigation that we are going to 
levy certain duties. The distinguished Cenator from North 
Carolina [l\1r. SIMMONS] made the statement on the :floor of the 
Senate a few weeks ago that in his judgment the average duties 
under the Senate committee bill would be about 45 per cent or 
perhaps higher. The duties under the Dingley law I believe 
were, on an average, about 40 per cent. I may not be quite accu­
rate about the rate, but that is approximately correct. What is 
it that is sought to be done here? Assuming for the sake of 
the argument that the average duties here are 4- per "ent, it is 
proposed to put it in the power of the P resirtent to add 22! per 
cent to those duties or to take 22i per cent from them. In 
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other ·words, he would have the discretion to go up 50 per cent 
or down 50 per cent. He would have-the right to fix those duties 
at any point between the pre ent duties and 50 per cent higher 
or between the present duties and 50 per cent lower. 

The Congre of the United States, presumably, wherrit passes 
the bill expects to secure from its operation a certain. amount of 
revenue by taxation at the customhouses, and yet we confer 
upon the President of the United States the power to say," No; 
I want more duty collected at the cnstomhouses," or " I want 
le s dnt:v collected at the customhouses." Is not that the exer­
cise of a discretionary power? If the Congress of the United 
States were seeking to enact a law which would bring $400,000,-
000 annually into the Treasury, and sought so to change the 
bill that it would bring in 600;000,000 annually, would not that 
be the exercise of a legislative discretion? How, then, can it 
be l:es i:L it is exercised by the President himself? 

Again, let me discuss for a few moments the policy of the 
legislation. L mean no offense w~ I say that certain inter­
ests have been here in season and out of. season laboring, I 
will not say improperly, with members of the Fina.nee Com­
mittee and other Members of the Senate seeking a change in this 
rate and a change in that r.ate. We know the difficulties that 
have confronted us all the way in the exercise of discretion. 
Duties in the bill ha..ve been changed fr:om time to time. Was 
not that the exercise of legislative discretion? Think of the 
difference in the situation. Here in the Senate a.re two Mem­
bers from each State and in the other House there is one 
Member from each congressional district. Presumably the two 
Senators an.d the one Representative can keep their respective 
legislative- bodies informed aB to conditions in their res_pective 
States or districts, but here we are seeking to impose UQon the 
President himself the necessity of taking action in accordance 
with all the knowledge- that iB supposed to be in the posseBaion 
of 96 SenatoTs and 435 Representatives. 

l\iore than that, think of t.he situation. It is true that unde-r 
the provisions of the pending amendment before a change is 
made notice is supposed to be given to· interested parties. Who 
are the interested parties? 

Mr. WALSH of Montana. I will say to the Senator from 
Ohio that that provision has been changed. 

Mr. POMERE..."rn). The provision as originally framed was as 
I have stated it. Has that been changed? 

Mr. WALSH of Montana. That has- been changed. 
Mr. POMERENE. Does the Senator have the change in 

mind, so that he can advise me concerning it? 
M.r. W ALSR of Montana. That is important in considering 

the question. As it is now proposed to be amended, the pro­
vision reads : 

In any investigation under tbe provisions of this .section hearings 
shall be held. and a reasonable opportunity to be beard shall be 
afforded. 

Mr. POMERENE. WithDut giving notice? 
Mr. WALSH <Jf Montana. That is what it provides. 
Mr. POI\IEREl~. Very well. Who are the people who are 

intere ted? 
Mr. WALSH of Montana. Will the Senator suffer another 

interruption? 
Mr. POMERENE. Yes. 
Mr. WALSH of Montana. The w.ool schedule has been the 

subject of particularly vicious attack; the newspapers of the 
country have been making that industry particularly the target 
of their attacks. 1 should like to inquire of the Senator- from 
Ohio whether he thinks those newspapers- will desist or will 
they carry on their campaign before the President o:f the 

. United States, should this proposed. legislation be enacted? 
Mr. POMERENE. Ob, Mr. President, that was just what I 

\Vas leading up to. Campaigns for changes in tariff rates are 
going to be continued, so that, irurtead of having 16 months 
consumed by the Congre s of the United States in enacting 
tariff legislation, we are going to have continuous assaults 
made by one interest or another upon the tariff law before the 
President of the United States. 

Mr. WALSH of Montana. l\Iay I ask the Senator if he 
thinks the dye interests will cease their effort to secure an 
embargo? 

Mr. POMERENE. No, Mr. President, the dye interests will 
never cease their efforts in that direction. 

Mr. WALSH of Montana. Likewise let .we a:sk the Senator 
if he thinks it will be possible for the President to discharge 
the duties proposed to be conferred upon him, and whether, 
as a matter of fact, he will not be obliged to assign them to 
subordinates who will be subject to the importunities. of in­
terested parties? 

Mr. POl\IERENE. There can be no doubt about that. No 
o.ne for a moment dreams that tlie Chief Executive of the 

United States, I care not who he may be, can have the time 
or the ability to sit down and hear and determine all these 
questions. He must depend upon some board to perform that 
duty, and he must ultf:mately take their ad-vice and their 
judgment, not his own. 
Mr~ President, let me go a step further. Often manufac­

tm·ers contract to sell their manufactured products many 
months in ad.Yance of t.heir fabrication. Perhaps tho e who are 
dealing with a particular manufacturing plant might want to 
buy ; they may be making their contracts for the materlal, and 
necessarily the producers will make their cont1·acts dependent 
upon other elements, such as the tariff rate which is levied upon 
that product. What is to happen? Is the producer going to 
base his price upon one schedule of tariff rates or upon another 
schedule of ta.riff rates? 

I come from a great industrial State. I know what the 
manufacturers say every time a tariff bill is up for considera­
tion. A m:gnber of them who are engaged in protected indus­
tries have said to me from time to time, " We are not par­
ticularly interested. in the rate of duty, but we are interested 
in having the duty settled, in having it fixed, and when it is 
fixed We shall adjust our business to the rate thus determined.'' 

How are they going to adjust their business to the tarifl'. 
rates when. they may be changed, , not by. Congress but by the 
President of the United States, every 30 or 60 days? I do not, 
of course. mean to say that they would be changed that fre­
quently, but I do mean to say that the President has the power 
to change them. 

Then again, suppose that we are approaching a l)residential 
election and some people may be interested in the tariff one 
way or the other. We have not been able to keep the tarifr 
out of politics when Congress- llas been legislating concerning 
the matter. How could we keep the tariff out of politics when 
the President is in fact legislating? 

Let me make another suggestion. The stocks and bond of 
many great industrial corpor.rtiona_ are listed on the stock ex­
change. Every once in a while we have a bull market, and 
again a bear market. Assume, for. t~e sake of the argument, 
that there is an- attempted combination ef a number of very 
large· interests, which perhaps bond their plants and issue pre­
ferred stock equal in amount to the value of the plant, and 
then they issue a large amount of watered s.tock and it be­
comes necessa.ry for. some of the speculators or promoters to 
manipulate the market. Before we are aware of it, if it is a 
dye interest or a steel interest or a pottery; interest or a chem­
ical interest, or any other kind of an interest, we will have a 
delegation of distinguished gentlemen coming to Washington 
and insisting that certain duties be raised because the work:­
ing men in their. employ can not get proper wages unle s those 
duties are raised. So we shall have somebody here as the ad­
viser of the President attempting to make an investig&tion. 
If the investigations which they make are not more thorough 
than some investigations about which we know, there will prob­
ably he a recommendation for an increase in duties relating 
to the products of that plant. Likewise we may have a re­
duction in the dn:ties which affect the price of their raw ma­
terial This- amendment, if it becomes a law, will give a splen­
did op_portunity to assist the manipulators of the stock ma.Tket. 
No; that should not be. 

Then, after the President has before him the findings of his 
assistants, the question arises in his inind, Shall I change from 
a specific duty to an ad valorem duty, or from an ad valorem 
duty to a specific duty? Shall I raise the duties 50 per cent 
or any part thereof, or lower them 50 per cent or any part 
thereof? Shall I change the cl!t.ssi.fication, or shall I change 
from the foreign valuation to the American valuation? Who 
will say;, who dares say that is not an exercise of discretion­
leglslative discretion. if you please? 

Then I recur to what tbe great "Judge Ranney said: 
The true di.stinction,-iB between the delegation of power to make the 

law which necessarily involves a diacretion a.s to what it shall be, and 
coiiferrin~ aut hority or di cret ion as to its execution, to b& exercised 
under ana in pursuance of the la.w . 

If we change the rate of duty on cotton goods under the Un­
derwood law from 35 per cent ad valorem to 45 per cent, as 
proposed under the pending bill, is that not a legislative act? 
Admitting that, who can say, who dares to say, that when the 
President changes it from 35 per cent ad valorem to 45 per cent 
he is not exercising a legislat ive power or discretion? To put 
the question, it seems to me, is to answer it. 

The PRESIDENT pro tempore. The question is upon the 
amendment proposed by the Senator from Wisconsin [Mr. 
LENROOT] t o the amendment of the Senator from North Dakota 
[Mr. :McCIDfBER]. 

1 Mr. LENitOOT. M.r. P1·esident, I do not propo ·e to enter into 
any extended' discussion of the con, t it ·1tionnl 'l_Ue tion. wh~ ~h 
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exists in this amendment and which to my mind is a .very 
grave one. It has been ably argued upon the one side by the 
Senator from North Dakota [l\Ir. l\IcCuMBER], and upon the 
other by the Senator from Montana [l\Ir. WALSH]. I only ven­
ture to express my own judgment for whatever it may be 
worth after having read the authorities which have been so 
well collected by the Senator from Montana upon this question, 
that it is my judgment that the phrase "conditions in com­
petition " is so vague and so indefinite as to invalidate the 
entire section if it should become a part of the law. 

I do not agree with the Senator from Montana, if I under­
stood him correctly, that Congress can not delegate tq the 
Pre ident the power to ascertain facts upon which he may pro­
claim a duty. Congress itself, as in the McKinley Act, might 
fix the duties definitely, to take effect upon the happening of 
an event to be found by the President. · 

Mr. WALSH of Montana. Mr. President--
The PRESIDENT pro tempore. Does the Senator from Wis­

consin yield to the Senator from Montana? 
Mr. LENROOT. I yield. 
Mr. WALSH of Montana. I do not want to enter into any 

controversy with the Senator about that matter; but, having 
expressed the opinion that the phrase "differences in condi­
tions of competition " is so vague as to invalidate the provision 
under consideration, would the Senator care to express an 
opinion a.s to whether, if these amendments should be incor­
porated in the bill and should be found to be invalid, the 
whole bill would fall? 

Mr. LENROOT. I think not under the doctrine of Field 
against Clark. 

Mr. WALSH of Montana. But the Senator will observe 
that in the case of Field against Olark no provisions were 
affected except those involved, which constituted only six arti­
cles; but every article in this bill is subject to the provisions of' 
section 315. Every rate in the bill is subject to that section. 

Mr. LENROOT. It is as to the changing of the rate. 
Mr. WALSH of Montana. Exactly. 
Mr. LENROOT. Of course until the power is exercised the 

rates fixed by Congress stand. 
l\Ir. WALSH of Montana. In Field against Clark there were 

only six commodities involved-only six. The court held that 
the grant of power to change the rate as to those six articles 
could not be held to invalidate the entire bill. In that case the 
proceedings were brought against Marshall Field & Co. The 
commodities involved in the case were not of the six classes of 
commodities referred to; they were ordinary dry goods, I sup­
pose. The court held that the . six commodities only being 
affected by the provision, the bill as a whole did not fall; but 
here is a provision which affects every rate in the bill, every 
commodity in the bill. 

Mr. LENROOT. My own view upon that subject, for what­
ever it may be worth, is this: Congress definitely fixes the rates. 
It provides, or attempts to provi<le, a method by which those 
rates may be changed. vYe will assume that the method so pro­
vided is invalid, as beyond the power of Congress; but it is not 
so intertwined with the other portions of the bill that it can not 
be separated. In fact, it is separate, and it seems to me the test 
would then be applied by the court: " Can it fairly be said that 
this invalid section was an inducement to the enactment of the. 
remaining portions of the bill, and that but for this section which 
is invalid the rest of the. bill would not have been enacted?" 

Mr. WALSH of :Montana. The Senator bas quite accurately 
stated the rule. Now let us see what the facts are: The House 
bas adopted the American valuation plan. The Senate has 
refused to adopt the American valuation plan and proposes the 
foreign valuation plan, with these elastic provisions intended to 
accomplish the same result that the House expects to accomi>lish 
by the American valuation plan. In other words, the Senate 
substitutes the foreign valuation plan, modified in this way, for 
the House American valuation plan ; so that it seems to me 
nece sarily to follow that the Senate would not have adopted 
these rates based upon the foreign valuation plan but for the 
provision here according to which they might be changed to 
meet the changing conditions which were provided for by the 
House valuation plan. 

Mr. LENROO'.r. If the Senator be correct, it merely adds 
weight to my objection to the amendment in its present form, 
and simply adds further reason why, if it be possible, amend­
ments should be made to this section that will bring it clearly 
within the constitutional powers of Congress; and that is what 
I have endeavored to do, Mr. President, in the amendment that 
I have proposed, striking out the phrase " conditions of com­
petition" wherever it occurs in the amendment, and substitut­
ing therefore the phrase "cost of production," so that the rate 
wb ~h the President will be empowered to prodaim will be the 
difference in the cost of production. 

I think the Senator from Montana will concede that that at 
least is a very much more definite standard or rule than is 
the term " conditions of competition," because the determina­
tion of ditrerences in cost of production clearly involves the 
ascertainment of facts, and in the ascertainment of those facts 
whoever does investigate the subject must take into considera­
tion the same factors; and here is my primary objection to 
the term " conditions of competition " : 

The Senator from Montana truly statea in his address that 
two men might arrive at different conclURions as to what con­
stituted a difference in conditions of competition. It is like­
wise true that two men might arrive at different conclusions 
as to what constituted difference in cost of production; but 
that would be merely a difference in judgment uoon the facts, 
both men taking the same factors into consideration, while if 
the rule is to be differences in conditions of competition two 
men might investigate that subject and arrhoe at different con­
clusions because they had not taken the samA factors into con­
sideration in investigating the subject. 

To illustrate that, power is here given to the President under 
this phrase "conditions of competition." He might in one 
case consider and add to a difference in cost of production a 
freight rate from San Francisco to the city ot New York. He 
might or might not take that into consideration. That is 
optional with the President under this amendment. That is a 
matter of legislative policy that to my mind can not be delegated. 

Another factor that he may or may not take into considera­
tion ·under this amendment is this : The President might re­
solve that to equalize differences in competition he would al­
low to the American manufacturer a profit of 2~ per c~nt 
or he might not allow it. That is discretionary with him: 
That is a matter of public policy to be declared by tlle legisla­
tive body, and one that in my judgment can not be delegated 
to the Executive. 

So, I might go on and give many illustrations as ta this 
delegation of discretion that Congress has not laid down the 
rule. Under this phrase Congress has not said to the Presi­
dent what factors he shall take into consideration in si.rriving 
at his conclusion. 

Tbe chairman of the committee says, however, that th~t is 
taken care of in paragraph ( c), which provides: 

That in ascertaining the differences in conditions of comp<ti'ion 
under the proviSions of subdivisions (a} and (b) of this section the 
President, in so far as he finds it practicable, shall take into co~sl.d­
eration-(1} the differences in conditions in production, including 
wages, costs of material, and other items in costs of productio.n of 
such or similar merchandise in the United States and in competin"" 
foreign countries; (2) the differences in the wholesale selling prices o1 
domestic and foreign merchandise in the principal markets · of the 
United States, but in considering prices as factors in ascertaining diffel'­
ences in conditions o.f competition, only reasonable profits shall btt 
allowed; and (3) any other advantages or disadvantages in competition. 

Can it be said that. that restricts the President in any way 
to any rule or lays down the factors that shall be considered 
by him in arriving at his d~cision? It merely says that among 
other things he shall, if he finds it practicable, take certain 
things into consideration; but be may or may not do it, as be 
sees fit. 

l\fr. STERLING. l\fr. President--
The PRESIDENT pro tempore. Does the Senator from Wis­

consin yield to the Senator from South Dakota 1 
l\fr. LENROOT. I yield. 
l\fr. STERLING. Suppose the bill provided that in consider­

ing the differences in competition he should take into considera­
tion certain factors. Would that cure it? 

Mr. LENROOT. Certainly not; because he might then take 
other factors into consideration, using his judgment and his 
discretion. that Congress has not prescribed. 

Mr. STERLING. Could not the bill limit him in the con­
sideration of the matter to certain factors? 

Mr. LENROOT. It certainly could; and that is merely another 
way of reaching what I have attempted to reach in my amendment. 
Of course it could. For instance, Congress could prescribe that 
he should take into consideration freight rates or that he should 
not take into consideration freight rates. That would settle 
that one way or the other as a factor to be taken into considera­
tion. Congress could in this amendment prescribe that he 
should take into consideration profits or should not take into 
consideration profits. That would settle that one way or the 
other; but as the amendment stands now Congress makes no 
order upon the subject, prescribes no rule ; and the President 
is at liberty to exercise any policy be sees fit to adopt with· 
reference to the subject. So much for that. 

Then, with reference to the American-valuation clause, the 
Senator from North Dakota argues that this is not an objec­
tionable alternative which can in any wise invalidate the amend­
ment, because the President can exercise his power under para­
graph (b) only if he first finds that the equalizing of conditions 
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of competition can not be arrived at through the exercise of the 
power delegated tin (1a),, :and the ·chairman of th~ camm:ittee 
_gave ·us an ii.llu trati-On of the «lifficulty -of ian'h':ing at for.eign 
vuluation, dn rw.hich 1case tlle Pi>esident would be at liberty to 
exeTcise the authority runtier (b) . 

That rwould be a good argument b'ut for the limitation pro­
vided in paragraph (a). With this limitation it 'Will not be 
the difficulty in arriYi.ng at the foreign · valuation which w-OU.ld 
induce the President to exercise the power under (b), but 
because af the prohibition we find in (a) to exercising the 
power beyond .a certain point. In other words, ·it makes neces­
sary an examination :into .the dmei·ences in conditions of com­
petition if that phrase shall oomain, or costs of prod11ction if 
:n:ry amendment ·shall •prevail, and iii he .finds the differenae in 
cost of production to be 60 .per cent 1n excess of the ·existing 
rate in the bill, he can only increase the .rate .50 .per cent. 

Under the bill, rthe Pt:e"Sident can not apply -that. He can not 
•go higher than :50 iper cent. So, in the face of the declaration of 
Congress to the President that :he shall not do this -thing, we 
-give him authority, in the next paragraph, to do the thing we 
have rforbidden ·him to do in the pre,vious varagraph. 

I very seriously 41;1estion .whether we can delegate ;power ·to 
the President to do -either one ·Of two things, bis .power to _do 
the thing in the second instance :depending !Upon the prohibition 
upon the part of 1Qongress for ·him to exercise lt in the first, if 
that be the reason ·for •bis not ·· being able to tdo .so. So there 
.again is -raised a very ei1ious 1question. 

Mr. WALSH of Montana. MT. ·president, does the ·Senator 
a~ree tnat .a ca ·e cmight 1easily arise in which the differences 
1n the' con{}itions of competition might be equally well met :by 
increasing an ad valorem rate or by substituting .a specific 
Tate? 

Mr. LENROOT. 'Yes. 
Mr. WALSH of Montana. Or by increasing a specific rate· 

·arrd ubstituting ·an ad valorem rate? 
l\Ir. 'LE1\"ROOT. Yes. 
:\Ir. W A.LSH of l\Iontana. 'Then the President 'Would be 

entitled to ehoose which of ·the 'two courses he would J)ursue, 
either of which would accomplish the end suught. 

'Ur. LENROOT. That is true. 
1\fr. WALSH of Montana. And ·in either case the ad valo1·em 

rate 'WOUld act differently from the specific rate. 
Mr. LEJ\"'ROOT. That is also true. Of course, the ad 

v.alorem rate might be equivalent to a .given specific rate the 
next day ·after it ·was ·put into ·effe-ct, and a month later it 
might be a very different specific ·rate. 0f course, -that •is true. 

The 1term "cost of rPr-Oduction" ha.s been used time .and 
time again in the •debate upon this ·bill, .and ·wherever costs 
of ·prodnction .have been ascertained, · ·or ·have come anywhere 
near being ascertained, the -chairman of 'the committee has 
-relied ·upon ·differences in ·cost -of 'Pl'oduction to measure the 
!'ate the committee •bas proposed. But •now the committee 
abandons cost of production and substitutes for it this very 
vague and indefinite term " conditions of competition~" 

For myself, ·1 can see -0111y one possU>le purpose in that, and 
that is to give to the President practically unlimited authority 
to change these rates within the minimums and maximums 

-provided for in the amendment. 
l\Ir. SIMMONS. 'l\fr. President, the -Senator has stated that 

the President .probably could not rinvoke the power to 'Pro­
·claim the American valuation unless the addition of 50 per 
·cent to the specific rate provided in the bill should 'fail to bring 
about equality in conditions of competition. 

l\Ir. LENROOT. Hardly that. ! · stated that as one .of the 
conditions. Of course, it might be that he could not, ·or found 
that he could not, ascertain the foreign costs, in which case he 
might immediately go to the American valuation, without Tefer­
ence to the 50 per cent. 

Mr. Sli\IMONS. After he has exhausted the 50 per cent, 
if he has not equalized conditiQns of competition, he can 
then proclaim the American valuation for the purpose of .further 
increasing the effective -protection. 

I wanted to ask the Senator if he did not think, under those 
two authorities to increase, that the rates might be increased, 
not 50 per cent, but, J>OSsibly, 75or100 .per cent? 

Mr. LENROOT. Oh, yes; and the chairman of the committee 
.very frankly stated, as I understood him, that that was one of 
the purposes of paragraph (b). I do not think very highly of a 
proposition which, on the face of it, in the first paragraph Iimits 
the inerease or decrease to 50 per cent -upon foreign valuation, 
but if the President shall find that a rate should be nigher. in 
order to equalize conditions, than Congress has authorized in 
the first instance, he shall then be permitted to turn to another 
.section and do in an indirect way -that -which is prohibited in 
.another part of the bill. It does not seem to me 'that that is 

• 

-very frank with the American people, to accompli ·h an increase 
_.of, -perhaps, 1.00 per cent >when. on the face of the legislation, 
it would seem .to be limited to 50 per cent. 

If the object <>f ·the committee was only i:o have .American .:al­
uamon imposed iin cases where the foreign valuation could not be 
ascertained, why was this 50 per cent limitation put in in the 
:first in ·tance 1at all? Why was it not made higher than 50 per 
cent, when the committee very frankly confesses that when the 
President turns to the .American valuation, the .50 per cent upon 
the American valuation rill be · a very much greater imposition 
fuan the 1JO per cent upon foreign valuation? 

l\~r. McCUMBER. Would the Senator be willing to so amend 
the flI1<YVision that the President, without respect to what the per­
centage .may ·be, shall add a duty which rwill, in all cases .meas-

re the -difference Jn the cost of p11oduction:? ' 
Mr. LENROOT. No; I wouldnat. 
Mr. McCUMBER. Giving him unlimited .authority? 
Mr. LENROOT. No; I would not 
Mr. McCUl\IBER. _By what would the Senator limit it, then? 
Mr. LENROOT. I would limit it by some figure. If it is to be 

50 per cent upon foveign valuation, I would make the same lim­
itation if American valuation is to be applied to get at the basis 
of value; but I would not have two different limitation.'3· one• 
:perhaps twice .as great as the .other. ' 

Mr. McCUMBER. But in neither instance would the rate 
more than measure the 1difference between the cost of produc­
·t ion, if we want to take the Senator's amendment. Is ·he will­
ing that in every instance which may arise, \.Vithout anv fur­
ther limitation, the · President ·might increase a Tate to eq~ualize 
the difference in the cost of production? 

Mr. LENROOT. I am not. 
Mr. MoCUMBER. Very well. That is exactly the conclu­

sion i:he committee arrived at, and ·they determined that the 
President sheuld not go beyond a certain figure, but we -be­
lieved that ·there might be a few instances, -very few, indeed, 
which ·could not be suffiCiently ·guarded by the foreign valua­
tion basis; that there might be some few rin whlch the increase 
•of 50 '{)er cent on the foreign ·valuation would not measure the 
difference, and we were willing in those few cases to give the 
·President a different standard. 

Mr. LENROOT. Why, then, did not the committee do it 
directly? 

Mr. McCUMBER. ·Because in the gre.at majority of cases 
we did not want to give him theTt111 power to increa ·e in every 
instance a sufficient amount to measure the difference. 

l\fr. LENROOT. Mr. President, what ·have we here? We 
ha Te in one J)aragraph •a prqhibition .against increasing the Tate 
.more than 50 per cent upon the fol'eign valuation, and then :we 
..have a prov:.ision that if the difference in cost of production is 
greater than that 50 per cent, so that he can not apply it ·be-
cause of the ~rohibition enacted by the law itself, he may turn 
.to another .provision of the law and 'do that which is prohibited 
in one other provision of the law. 

l\fr. Mc0Ul\1BER. He •may do that simply to arrive at acer­
tain equalization scheme. .Ail we .seek is equalization, and the 
Senator wants to limit the equalizing to that of cost of pro­
duction at home and abroad. We want to take other things 
1into consideration than merely that single element as applied 
to the foreign and to the domestic .markets. 

Mr. LENROOT. I know the Senator does, and when I said 
I was .not willing to agree to a :general proposition which 
would direct the President to impose rates, without limitation, 
equal to the difference in the costs ·of J>l'Oduction at home and 
abroad, I, of course, had in mind, a£ the Senator must have 
had in mind, that we have many articles in this country 'Where 
we would not think, as a matter of public policy, of imposing 
tariff Tates equal to the dttference in the costs of production 
at home and abroad. 

They have tried to grow tea in the State of North Carolina. 
That happens to be 'Upon the free list, so that it does not exactly 
·apply; but should I ·be asked to stand for a proposition, when 
I am pleading for a provision ·based on the difference in the 
cost of J>roduction, which has no 'limit? Of course not. My 
criticism is that this is a limitation on the face of an amend­
ment which is not a limitation in fact, a limitation of 50 per 
cent 'Upon foreign valuation, which ·would lead the American 
:.veople to believe that these rates can not ·be increased more 
than 50 per cent ; but if the duty is more than 50 per cent. then 
the committee ·say that through another 'Pla:Q and another 
scheme ·the rates may be increased 100 per cent, 50 per cent on 
another plan, which 'is equal to 100 per cent on ·the plan cove-t'ed 
'by the first paragraph, which is limited to 50 per cent. 

Again, l\Ir. President, on the matter of policy, there are many 
Tates in the bill where the speeifi.c rate has been app1ied -and 
where the wembers of the committee have frankly stated that 



I 
j 

J 

/ 
/ 

1922. CONGRESSIO ... T AL RECOR~SEN ATE. 11191_ 
they did not believe the rate proposed by the committee and 
adopted by the Senate was sufficient to cover the difl'ere~e in 
the co t of. production at home and abroad. Congress, as a 
matter of policy, refu. ed to go ans higher because, l,tepubli· 
ea1v and Democrats alike will a<Jmit. I think, we had reached 
a point. from the standpoint of protection, if:' you please, where 
we were not justified in imposing a rnte of duty so higll as to 
co,·er the difference in cost of production at home and abroad, 
when the American people would be better off to take the im­
portation. of that particular article and not continue the in­
dustry in this country. 

One illustration, and a very good one, is barytes ore, that 
we ba<l up in the Yer beginning of the debate, where it was 
shown that it would i·equire 109 per· cent ad valorem on the 
raw crude om to cover the differenre in the cost of production 
and transportation from the mines in Georgia and tbe mine& in 
Mi · uri to tbe point of consumption. 

I then took the po ition tbat the American people ought not 
to be calle<l upon to pay auy such tax upon a material upon 
which the hand of man had not devoted any labor e:x:cept that 
of mining the raw material. And yet, :\Ir. President-the Sen­
ate bas not yet acted upon the. amendment----even though the 
House rate shall be adopted instead of the increase which the 
Senate · committee propose., it will he possible under this pro­
Yision as the ccm.mittee have it; with the Pre ident taking into 
consiueration and ad<ling the freight rate from Missouri tG the At­
lantic coa. t, to have more than 100 per cent ad valorem duty upon 
barytes ore. That is merely typical of many items in the bill. 

I want frankly to say that at ;ome time befOl'e the amend­
ment is_ voted on I propose to offer an amendment providing 
that in uo ca e shall any dut~r be imposed under the pro,Tjsions 
of tbi amendmeut that hall exceed a given percentage ad 
Yalorem on the.. foreign Yaluation. It may be 75 per- cent. I 
shall be willing to uiscu s what it should be, but there ought. to 
be . rune limitation somewhere so that the President of the 
United States shall not ha'\'e the right to destroy a policy 
atlopted by the Congress of the Cnite<l States in the framing 
of· the bilL 

1\li:. hlcCUMBER. 1\lr. P1·esident:--
l\lr. LENROOT. I yield to the Senator from North Dakota. 
~lr. l\1oCill1BER. In order that I may understand the posi~ 

tion of the Senator, does he desire to strike out subdivision (b) 
entirely~that is, that proYision wivch allows the President to 
go to the American Yaluation r It :.eems to me if that is what 
he wants and is ar~n·,. for it can be accomplished \'.ery simply 
by cutting that out entirely and relying upon the fOl'eign valua­
tion basi , increasing beyond 50 per cent if we think best or 
decreasing beyond that, but it can be met by cutting that out 
entirely. 

Mr. LE...'IROOT. It might be met that way. 
:;\Ir. l\icCUMBER. Does the Senator prefer that plan? 
~Ir. LEl~ROOT. I ' ill say yer-y frtmkly that the Senator 

Yery well know that the American valuation would just about 
double the rates. I think, generally speaking. I should. be glad 
to have the Senator's opinion about it. 

Mr. l\IcCU:i\IBER. I want to say to the. Senator that this 
method of meeting certain pecified ca. es~not specified in the 
bill, but well understood by the committee---was in the first 
instance to prevent the neces ity of continuing an embargo, and 
tb~1t it was intended to cover some of the chemicals and dye­
stuffs tbat might require a greatey expansion of tLe duties 
than would be provided in parcirrapb 315, subdi"dsion (a). 
Of course, we have voted out the embargo proposition entirely 
and we have left the bill in such shap that as. to some of the 
chemical it would be irnpo ible to maintain an industry that 
we regard as e. ential under the general rule which is provided 
in subdiYision (a). That was the real purpo e. It may be 
that the President might abuse that purpose. I do not think 
that he will. I do not think anyone eLe will. But if the 
Senator is fearful of that and that injury might be worked, I do 
not know that I would have any serious objection to striking 
out the subdivision relating. to Amel.'ican Yaluation. 

l\fr. LENROOT. I did not ha•e in mind going o far as~ to 
strike out the sobdivision witb referen~ to .American valuation. 
What I did have in mind was merely that the President, ouO'ht 
not to exercise the power under l';Uhdiyii;;ion (b) because he ;as 
prohibited from exerci ing it to the full extent um.ler subdivi­
sion (a) when there would b~ no d1ffi ulty in doing it except 
for the prohibition. I have no objection to having the second 
paragraph in force. for the reason thnt the cbairman stated 
where it is difficult or impossib.1 to arrive at the foreign vah1a~ 
tion ; but I do say it ought not to be res rted to simply because 
the pro~ibition of. 50 per cent exi~ts in the firi::t paragraph. 
I tlunk it very ser10usly endangerR:- the oonstitntionaJit of t11e 
amen<lrnent itself wheu the prohibition is given in one l).ara-

graph and then, because of the prohibition, the President ts 
permitted to exercise the power in another paragraph. 

Mr. l\fcCUMBER. The Senator, of course, will admit that w~ 
must consider both paragraphs together. The provision is that 
the Presl<lent shall app-ly · one rule. The provision is if that 
rule will not eft'ectuate the purpose, namely, equality of com~ 
petition. then he shall apply another rule. It may be open to 
the criticism_ tl'le Senator · has stated, that- he might go directly 
and apply the later rule or increase the rate under ubdhision 
(a), but in· any event the only purftose is to effectuate equality 
of competition or trade. Other tbings being equal, I my~elf• 
would prefer to strike out subdivision (b) and give a litt1e more 
elasticity in subdivision (a). 

Mr .. LE~ROOT. Would tbe Senator then be willing, too, to 
fix, a max.imu.m ad1valorein tnat; would apply in au cases? 

Mr. McCUMBER. We have it. If we strike out subdivision 
(b), we have then a maximum that shall not exceed 50 per cent 
above what is ah·.eady fixed in th.e bill. 

Mr. LENROOT. I do not mean that.kind of a maximum. I 
mean a rua.ximum .that where the Senate has adopted the highest 
rate which it thought it should adopt as a matter of publio 
policy, .such rate ought not to be increased by the President. 
The canu.nittee has. taken care -of it in the case of ad valorem, 

Mr. SMOOT. Yes; that is taken care of. 
Mr. LENROOT. It is taken care of in tbe case of ad valorem 

but not in the case of specific. ' 
Mr. l\.IcCUMBER. I do not think there is a single instance 

in the specific rates where we-have stated that the specific rate 
shall not be higher than this-. In every instance we ha rn used 
the words " ad valorem." 

Mr. LEXROOT. But in cutlery enormous increases were 
made in specific rates. In some of them ::: k,now I would not 
want to go any higher, as a .matter of public policy, irr~spective 
of .the differences in <:ost Qf _production a~ to some of those gootls. 

1\11". 1\fcCUMBElR. Let me first state to the Senator that ·we 
have declared in the bill that where tbe bill has ~ed- a maxi­
mum ad valorem rate--of course that is the only maximum rate 
we fix--

Mr. LENROOT. That would not, of· course, take care of the 
specific rates. 

Mr. l\IcCUMBER. Tben the. President shall have no power 
to increase that rate. · 

Mr. LENROOT. I understand that takes care Qf tho e 
cases--and there are net many of tbem-wbere we have fixed a 
maximum ad valorem. We have done it in the case of, cotton 
cloth and . in the case of co.tton gl-0-ves; but I do know, and l 
am sure the Senator from Utah [~J:r. SMOOT] will carrobQrate 
me, that there are many other items . in the bill where the Sen­
ator himself stated that the .rate did not equal the difference in 
cost of production but that it was as bigb as should be adopted 
as a n1attei• o! public polic-y;. 

Mr. SMOOT. I think I can name three products in the bill 
as to which I believe with all my heart the rate named will 
pe.thaps be needed under circumstances ex:istJng to-day, and not 
more than that rate. Not more than one that we really know 
of is ab olutely necessary, an-d that is aS- to certain chemicals 
which are used . in time of warfare which we can not protluce 
in . this country. against Germany. I do not believe that the 
Pre ident will exercise thi power in any other case. 

I frankly state now, that the rates which were written in the 
bill in paragraph 25 and 2~namely, 7 cents a pound and 60 
per ce:nt ad valorem-were put in there witb the aYO"'\ ·ed" 
purpose of effecting an embargo upon certain of those goous. 
That is the reason why I voted against the embargo. In fact, 
I am opposed to any kind of an embargo anyhow, but I belie•ed 
that the rate itself there was an embargo and .there wa no 
need of potting in an embargo p:rovision. It wa put in there 
deliberately for that purpose. 

As. to not exceeding 5 per cent of tlie iwoduction in this coun­
try, the products of chemicals are amply protected by the rates. 
we have agreed to in paragraphs 25 and 26. There are, I will 
admit, perhaps 5 per cent of the production of the items in para­
graph 26 of the bill as to whieh the rate of 7 cents a pound nnd 
60 per cent ad valorem will not protect the industry in the 
United States-. Therefore I wanted the President to haw the 
power to tran fer them from the. foreign valuation to the Amer­
ican valuation. That is the only way in which we can <Jo it 
unless we have an embargo. 

Mr. LENROOT. I am not objecting in that kind of case. 
l\.fr. S~100T. I think the only one other case, and it w ul<l · 

he so mall and so limited that it is hardly worth e-0nsidering, 
is the toy inoustry. The only question to decide is whether we­
'\Vant the toy industry in tbe United States. I will sa to the 
Senator tbat ROUJ.A. "")!: tlie to~·s c·an not be protecte<l with the 
rntes that are giveu here-. It is a question of policy for th& 
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President to decide whether that line of toys, which was estab­
lisheu here during the war, shall be maintained in the future. 
If it is to be maintained he would ha>e to exercise that power. 
I do not know of anything else of that character in the bill, 
not a paragraph nor a schedule nor an item outside of those 
that I have mentioned. 

1\lr. UNDERWOOD. Will the Senator from Wisconsln al­
low me, merely for information, to ask the Senator from Utah 
[1\Ir. SMOOT] a quE>stion? 

The PRESIDENT pro tempore. Does the Senator from Wis­
consin yield to the Senator from Alabama? 

Mr. LENROOT. I yield. 
:i.\Ir. U~'DERWOOD. I have been very much interested in 

what the Senator from Utah has said. I understood him to say 
that, in his opinion, the rates provided in the pending bill now 
are up to the standard which ls contemplated if the President 
should fix the rates? 

Mr. SMOOT. That is, on all of the items with the exception 
of those that I have mentioned. 

1.lr. U1''DERWOOD·. Those on the free list, and except the 
three item that the Senator has mentioned? 

Mr. SMOOT. Ye~. 
Mr. UNDERWOOD. And the Senator thinks that the rates 

on the other items are up to that standard? 
Mr. SMOOT. I think so. 
Mr. UNDER,YOOD. Therefore, taking the basis of the bill 

as it now stands, the Senator from Utah is not only protecting 
the difference in cost between production here and abroad but 
he i~, in addition, protecting the profits? 

Mr. SMOOT. 011, no; I did not say that. 
1\lr. UNDERWOOD. That is the standard which is fixed in 

the proposed amendment. 
:Mr. Sl\fOOT. I a same that if the President should exercise 

the power, in most instances that would be the case, but the 
Prcsident ·is not going to do that. 

l\lr. UNDERWOOD. We can not assume that the P1·e ident 
will not exercise his power. 

l\lr. SMOOT. I think we may do so. 
l\Ir. fil'DERWOOD. We shall have given him the power and 

we shall practically have given him instructions to exercise it. 
I do not want to interrupt the debate, but I think this is very 
vital. The Senator from Wisconsin charged that if this amend­
ment were adopted as it now stands we should be conferring 
upon the President the power and the duty to increase these 
rate and the Senato1· from Utah, as I understood him-and I 
want' to understand the situation-replied to the Senator from 
Wisconsin that he knew of but three rates which were now in 
the bill as to which this power which it is proposed to give to 
the President could function. Of course, the power proposed 
to be given to the President is not only to fix the rates to cover 
the difference in the cost of production here and abroad but, in 
addition to that, to protect the pro.fit of the manufacturer. 

::\Ir. SMOOT. No, Mr. President. 
Mr. UNDERWOOD. That is what I understood the Senator 

to say. 
Mr. SMOOT. I wish now to say frankly to the Senator from 

Alabama, if he wishes to know my attitude, that if the differ­
ence between the cost of production in this country and the 
foreign country, and nothing more, were to be made the rule 
for fixing tariff duties, the United States would be the dumping 
ground of the world. I will tell the Senator from Alabama 
why, if the Senator from Wisconsin does not object to my doing 
so; or, if he does, I will do it in my own time. It will take but 
a few moments. 

l\Ir. UNDERWOOD. Of course, the Senator from Utah and 
I differ very macb on that material question; but as to this 
que tion of fact, I am very much interested. The Senator from 
Wj cousin has challenged this amendment on the ground that 
it would confer upon the President the right to increase a large 
nmuber of the rate in the bill higher than they already are; 
and the Senator from Utah reacted on that l>y aylng that he 
knew of but three ·uch rates. 

Mr. SMOOT. I previously stated that on the floor of the 
Senate. 

l\Jt'. UNDERWOOD. Now, when I ask the Senator from 
Utah if he means to say that the standard of the bill is up to 
the maximum standard of the amendment he eems to retract. 
I do .not know exactly where he stands. 

l\Ir. SMOOT. I think that the rates generally in the bill 
are protectirn rates and that the President would never at any 
ttrue use the power of transferring the basis of fixing rates from 
the foreign valuation to the American valuation in order to 
rai e the rate more than 50 per cent. 

l\lr. UNDERWOOD. I do not say the President would do · 
that but what I am talking about is raising the rates 50 per 
cent without changing the basis of valuation. 

Mr. SMOOT. There may be, on a foreign Yaluation, some fe\Y 
items as to which no one could tell, because the conditions in 
the world are so un ettled to-uay that there is not a living 
soul who can forecast what is going to happen three months 
from now. · 

Mr. TOWNSEND. l\Ir. Pre ident, there i · one consideration 
to which I think the Senator from Alabama [::\Ir. U:rn>ERWOOD] 
has not referred, but which con. ·titutes one of the rea on why 
I have favored some such provision a the pending amendment 
namely, that conditions are likely so to change to-morro~ 
or it may six months from now that the rate. that have been 
agreed to here may be altogether too higb, or it is possible that 
in some instances they may be too low. So without regard 
to what we may think about the rates which are now fixed in 
the bill the pending amendment or some other such provision i.':l 
desirable in order to meet the change<l conditions of to-morrow. 

Mr. UNDERWOOD. I was not discu sing that question. 
Of course I have my own views on that subject, but the ques­
tion that I was discus ing and was interested in discussing 
was what I understood to be the as ertion of the Senator from 
Utah [Mr. SMOOT] that the rates as fixed at present in the 
bill had reached the maximum at which they could be fixeu 
under the pending amendment. 

Mr. SMOOT. I wa ;peaking of the que tion as to whether 
or not the basis of laying duties was to be transferred to the 
American v_aluatlon. That was the subject we were discu. sing. 

Mr. President, I made the statement that if the cost of pro­
duction alone is taken into con. ideration, America will be the 
dumping gi·ound of the world. I wish to state why in that 
ca e it will be the dumping ground of the world. Any manu­
facturing concern that runs full time, for 12 months in the 
year, can make goods at least 10 per cent cheaper than it can 
if it runs only part time. 

I know in the manufacture of woolen goods I have :figurecl 
it out time and time again that if I ran a mill full time, for 
12 months in the year, the cost of producing the goods was 
18 per cent less than if I ran the mill but 7 or 8 months in the 
year. That grew out of the fact that in either event the same 
rate of taxation, the same overhead charge of e-rnry name 
and nature, and other expense· had to be met; so that run­
ning 7 months in the year as compared to 12 months made a 
difference of 18 per cent in the co t of producing the goods. 

If it is only a question Qf. the cost of good . all the forei"'n 
countries will see that thei1 plants run 12 months in the yea~; 
and they can sell to us for 5 per cent, yes, for 10 per cent les: 
than the regular price at which they sell to the world, and yet. 
make money out of all of their goods because of the uec1·ea ·e 
in the cost of production by reason of running full time. 

It is a business proposition. If I were a foreign manufac­
turer i·ather than to see my help scattered, rather than to close 
up my mill, or rather than to let the overhead expenses pile 
up on the cost of the goods which I wa making, I would enter 
the American market and I would ee that my mill ran 12 
months in the year, thereby making the co t of the goods \Yhicb 
I sold to th~ balance of the wol'ld cheaper. I would sell my 
goods in the American market; and that is what will happen 
unless some safeguard is pro\lded against it. It is therefore 
not a question merely of the difference in co t of production 
here and abroad. 

Mr. LENROOT. l\Ir. President, with reference to the cost of 
production, the Senator must remember that the difference in 
the cost of production does not take into account the lawling 
chru·ge and the ocean freight rate, and those are all to the ad­
vantage of the American manufacturer. The difference in cost 
of production had, I supposed, been accepted a · the Republican 
doctrine for a good many years. There wa. · one Revublican 
convention, which was well remembered by u. all, where ther 
was added in the Republican platform tbe words "plus a rea­
sonable profit," and that phrase met with condemnation by ne­
publicans all over the United States. 

Mr. SMOOT. That was in the Republican platform of W08. 
Mr. LENROOT. Mr. President, this is the third tariff revi­

sion in which I have participated. The fir 't one "·a tile Payne­
Aldrich law. In that law it was agreed that the difference in 
the cost of production, wherever it could be a certained, should 
be the test. It i.s only now when we are beginnlng to hear Re­
publicans say they ·are not satisfied with a tariff which docs 
equalize the difference in the cost of production. I wi ·h to say 
that Republicans had better be satisfied with a tariff that does 
equalize the difference in the co t of production or the American 
people may not be willing to give them that much. 

Mr. SMOOT. l\Ir. President-­
Mr. LENROOT. I yield. 
Mr. SMOOT. I think the Senator has heard me make the 

statement before on the floor of the Senate that if the President 
is given this power I think there will be many, many more occa-
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swns w}len he will ·exercise it in lowering rates than in .ineueas­
ing them; in fa.ct, if the c.onditi-0ns become ·nornial, I expect 1he 
Pre_,·ide-nt of the United States to lewert I iwas going to say, ·the 
major ity of rates; 

Mr. LENROOT. Mr. President, he is very much IDQr~ likely 
to .dci so if the phrase "cost -of :pl"oducti<>n" is embodied in the 
la than if the phrase " conditions of competition " shall remain, 
wJ1ere every interested man who wants a rate kept up or in­
creased can go before the President and 'demand protection :for 
bis profits and protection for hi-s fre-igbt rates. 

Mr. SMOOT. Of course, the Senator from Wisconsin lrnows 
the Senator from Utah does not want that. 

1\Ir. LEl'."ROOT. I am sure he does not. 
Mr. Sl\IOOT. If I thought anything of that kind would grow 

out of the wording of tbe amendment, or that that would be 
the result, I would vote against it. So fur as I am pe1·sonally 
concNned, I am perfectly willing to accept the phrase " cost 
of production " and then let the question be determined in th~ 
investigation as to every item entering into the cost of pro­
duction. 

Mr. LE~"ROOT. It surely will. It will cover overhead, as 
tbe Senator well knows. 

Mr. Sl\lOOT. Certainly; and if an article is selling in the 
Ametican market, of course, then, in determining the cost of 
pr<Ydncing -it so as to sell at wholesale in the American market, 
there would be taken into account the amount of freight 
that wotild be paid on the foreign article landed in the United 
States. 

Mr. LE:XROOT. Mr. President, I am very gla-d, mdeoo, to 
ba11e the ·statement of the SenatoT th.at he is willing -to accept 
tb amendment. I wish to say that I -am not -0pposed-in fact, 
'I .am 1"ery much in faY'4>r of some power .being gl~en to the 
hesident ,to adjust the tariff rates, £Jrot upon the theory that 
he would immediately cl:umge ally of the rates which 'are -pro­
vided in the bill, although I personally !Should bope that be 
might lower .some of them, but I would not expect that. How­
ever, cunditions are changin:g from d.ay to day~ It has been 
impossible, Mr. President, as everyone knows, to debate this 
bill upon aoourate information 0-r to aeeertain what will be 
}ll'oper protective duties, because inf-01~mation which we may 
have tl!lat Js 'Six months iold is valueless to-day because o-f 
changed co11ditions. 

Until the world becomes -stabilized conditions will remain 
abnormal and will change from time to time. So I ,do want 
the President to have power under poop~r restrictions and 
under a t-ule laid down which will stand the test ·of the court~ 
to chan.ge the ~ates within reasonable limitations so that they 
may be adjusted to changed eonditions; but, M'r. Pl"esident. 
though I have great confidence in the President, I ·do not 
believe that the power -should be ·delegated te him to change 
.a rate 'Without a prievious tin-ding and recommendation of 
some competent, expert authority. So, at the proper time I 
·sball propgse .an amendment 1providling that be.fore the Presi­
dent shall proclaim a rate there shall be an investigation and 
:finding by the Tariff Commission. He may -or may not .accept 
that finding; be IlUlY reject it .if he chooses; b:ut there should 
be a record -0f an im·estigatien. 'J'hei>e should be an o.ppor­
tunity for interested parties to be heard, and there ought not 
to be in a matter so .impertant as this the ·slightest suspicion, 
however unfounded it may be, as I am .sure it would be in the 
case of the present President of the United States, that secret 
influences had been brought to bear upon him to increase the 
tariff rates or cbange them beeanse 1Jf political influence. 1 
believe the Tariff Commission should first make the investiga­
fion, should make the report to the President, and then let the 
P1·esident act upon that report, because if that is done the coun­
try will know, and the country is entitled to know, the facts 
upon whieb an increase or a decrease, if you please, of a rate 
sha n be based. . 

l\fr. FLETCHER. Mr. P1•esident--
Tbe PRESIDENT p1·0 tempore. D.oes the Senator from Wis­

consin yield to the Sl!nator from Florida? 
Mr. LENROOT. I vield. 
Air. FLETCHER. The Senator from Utah su-ggested that 

very likely the exercise of power on the part of the President 
would be toward reducing rates rather than raising them. I 
am wondering if the Senator from Utah will be satisfied with 
an amendment, or if the Senator from Wisconsin would 'favor 
one, limiting the power of the President nnder this proposed 
amendment to reduction of rates? 

Mr. · ~100T. It is limited to 50 per cent. 
Mi·. FLETCH ER. To reduction? 
Mr. S :!\-IOOT. " -rh-y, certainly. 
Mr. F LETCHER. B 11t 110 power to -:rai~ t hem? 
Mr. :::i:MOOT. Ye.·; a power to rai:oe them, too. 

Mr. FLETCHER. Bnt, I say, w-0ul-O ,the Senator be wnling 
to •limit the power 'Of tbe President 'to a reduction of rates, 
without having any power to raise them? . . 

l\ir. Sl\JOOT. No; I would not, Mr. President. 
Mr. LENROOT. Mr. President, I am not going to take 

further time of the Senate. 
Mr. CURTIS. Mr. President, I should like to ask the Sena· 

tor if he does not know that it is the intention that the Presi· 
dent shall use the Tariff Commission in securing the tnforma· 
tion and 'l'eports snggeBted in his amendment? While it is not 
specmcally mentioned in the pending amendment, yet, of course, 
that was his intention. 

1\Ir. LENROOT. I think that 1s the President's intention; I 
am very 1rank to say tbat; but I think :it ought to be in the law. 
. l\Ir. SMOOT. I wm 'say to the Senator that the reason why 
it was not put in the law was this : The President also in· 
tends to get information from the Department of Commerce. 
He also intends to get information from the ·State 'Department. 
We make appropriations by the millions -of -dollars to the State 
Department 11-nd the Comnierce Department to have representa­
tives, commercial attac~. visit all the principal markets-of the 
world. They collect that information, and it is here in tile 
departments. 

Mr. LEi\TROOT. l\Iy amendment does not interfere with that. 
Mr. SMOOT. I am aware .of that; but the committee 

thought that there was no need of mentioning any pu·ticular 
agency ftom which the President .could get i;he information. I 
know, however, that the President of course would go imme-di· 
ately to the Tariff Commission for it, in .connection with the 
ofher ·two departments. 

Mr. Llill\TROOT. Then there ought not to be any objection 
to providing that there should be tbis investigation by this 
body of experts, and a public report. If their rep.ort is not 
followed, the President~ of course, will be called upon to give 
and .wm give to the cormtry some reason for not following it; 
but it wm be a ·very great safeguard to the public, and a pro­
tection to the President himself, if such a provision as this is 
put h1to the law. 

I am not going to offer this amendment now, Mr. P1·esident, 
because the exact ph1·aseo1ogy of it will depend npon whethei· 
the term "cost -Of production" or the term "oondition-s of com· 
petition " is used. 

l\Ir. STERLING. Mr. President, may I ·ask the Senator 
frem Wisconstn a -question? 

The PRESIDENT pro te-mJ>6re. Does the Senator from 
WisconRin yield to the Senator fr.om South Dakota? 

Mr. LENROOT. 1 do. 
Mr. STERLING. Will the Senator's amendment, yet to be 

offered, as he states, contemplate an investigation by tbe 
Ta riff 06mmission in any particular case? 

l\Ir. LE.."l'lillOOT. It will, in evet'"y c:rse, before the President 
can <pr-0elaim a rate. 

Mr. STERLL'\G. And the President is not to be bound, as 
I understand the Senator n<>W, aceording to the rate fixed b-y 
the Tariff -commission? 

l\Ir. LENROOT. He ie not. 
Mr. STERLING. Does the -Senator :from Wisconsin deem 

it inadvisable to require that the rate proclaimed by the Presi­
dent shall be the rate ftxed by the Tariff Commission, or ac­
cording to the opinion af the Tariff Commission? 

Mr. LENROOT. Mr. President, I would rather not enter 
that 'field ~f controversy. 1 know w'here we would -get on 
that kind of a ':r>roposition, and I do have hope that tbi's 
proposition of mine, which, it seems to me, -everyone ought to 
be willing to agree to, will be accepted; but I would have re-ry 
grave doubts of tbe fate of my nmendment ·if I did adopt the 
suggestion of my friend from -South Dakota. 

Mr. STERLING. I do not <>tfer it quite as a suggestion, I 
will say to the Senator ; I was simply asking a question. 

Mr. L-E.NRO<Jrr'. I am not a member 1of the F.inanca Com­
mittee, and i am very frank to say that if I could write this 
-amendment I w-0uld write it differently, :.as I ·suppose every 
other Senator would if he coul-d have his own way about it. 
I r~llze tnat no Senator can have his own way about these 
things. We have to compr0'ffi1se tbese differences, and do the 
best we can. I have offered what seemed to me to be -a rea­
sonable and fair corup.romlse upon thls matter. I do want to 
urge, in conclusion, that from the standpoint of the validity 
of this provision I do fef'l it absolutely nec~ssary that this 
definite term "cost -of production" be adorited, or else that the 
·phrase "conditions of romJ)etition" be so defined and pre-

, serlbed as to furnish the rule an d standard for the President, 
and that he wil1 not bave t he ·tl1 scretion to determine the fac­
tors upon which the conclusion shall be based. 
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31.r. i\IcCUMBER. Mr. President, just for a few moments I duction. Wltat doe~ it mean? The Yerv most :ron can claim for 
de~ire _to direct my remarks to the ~enator from Wisconsin it is that it gives a G0-50 opportunity ill the A.n1e1i ·an market. 
[l\Ir. LENROOT]. Are you atisfied as American ·with red American l>lootl in 

It may appear to those Members of the Senate who haYe your veins to divide the industries of tlle I'nited State 50-50 
known nothing about the work of the- committee that this ques- ":i~ the forei~er? If you are, then take thi confounded propo­
tion of whether the committee should adopt the phrase " differ- s1t10n and ram It down the throats of the American people. How 
en<.:es in conditions of competition., or the phra.·e "differences a.re you going to appl~· your proposition of equality of produc­
iu co~t of production" bad not receiYed careful consideration. tion? What does it mean? You purchase a product in a foreign 
l\Ir. Pre~ident it ha.· had very careful con ideration, not only . country to convert into a manufactured article. Yon purcha e 
from tbe legal tandpoint but from the practical standpoint; the same. kind of an article in this country. uppo._ the raw 
awl while I could not go very far into the question of the dis- product IS the Rame, and that the co. t of conversion in thiF: 
cussion of the legal aspect of the case, I did present sufficient country is a certain amount more than tl1e co t of COD'versiou 
authorities to indicate the new of the Supreme 0ourt on the 1n the other couutry. Or suppose, with the cost of the raw 
que ·tion of delegation of authority of this character, and then, material. plus cost of converRion-which make youl' cost of 
in addition, I had printed in the R ECOBD many pages with production-that. the cost i · 50 per cent moi·e in this countrj·, 
numerous authoritie meeting. ancl meeting ~quarely. every ob· then you ·top right there. The foreign country lllUY gi\e n 
jection that is made. bounty of 50 per cent. That is not a part of the co. ·t of pro· 

Ever since I have been in the Senate I have had to listen to ductlon, is it? .Cot a bit of it. 'Under thi co t-of-prodnction 
t11e arguments of great constitutional lawyers declaring that scheme ~mu can not m•e anything but the co t of raw lllaterial, 
this and that was unconstitutional, antl never could stand be- plus cost of conver ion, and you are at thf' mercy of the 
fore a~y court in the United "tates; and in every in ·tance tl10 thousands of laws which migltt be ,PRsseu by the foreign coun­
Supreme Court lias overruled the constitutional lawyers and try, puttin,; the American at a disad'tantage. law which the 
held that llie m.atter was constitutional; so I take ynth a great foreigner can change in council in a night, and which you 
de~l of salt tlu ever18: ·ting argument that pracucal1y eYery- can not chnnge in four yenr"; and you haYe your American 
thmg thnt is presented IS unconstitutional. 1 indu try snb ·e1Tient and sul)ject to whatever legi lation a 

::Vlr. WALSH of Montana. Mr. President-- foreign conutry impo. e · to meet conditions. 
The P~E~IDJ11NT pro tempore. Does the Senator from .1. -orth ~Ir. LE~ltOOT . . :;\fr. President, is it th~ Senator' opinion 

Dak~ta y1~ld to the Sen~tor from Montttna? thnt the rnte~ of this bill are higher than the differences in 
~h. l\IcCU.MBER. I yield to the enat<_>r. . the co t of production? 
Mr. WAL. 'H of l\loutana. I sympathize with ~h~ remarks ~Jr. l\1cCU:MBER. I belieYe that in manv im~tance · the are 

now made by the Senator, because I have myself lu;;tened to hi her anti in man in tan th . , 1 • , , T Y . 
these repeated declarations of uncon~titutionality in C()]mection . g ' ' . . , Y s ces e~ ~re ower. I t.tke the pos1-

. . d . tlon tliat it is the dutv of the Amencan Congre. to look after 
w1p1 me~i;:~re that 0 not meet our approval on the grounds of American interests. '.h10re may be certain product .. on which 

po;{;, ;Mcu iU:i\lBER. The Senator ban not heard from me Yerr- '\Ve want to i~po~e. a duty ~hat i more th~n the difference in 
many instances when I have declared that thi thin"" or tba·t llie co t ~f production, where we want to gffe an adrnntacre to 
wa .. unconstitutional. 0 tl_ie . merI~~m producer OYer an~ aboy~ the ~e~·e matter of the 

~1 · WALSH of Montana Ko· the enator has not heard thffeience m th~ cost of producti0 J?-· which will rn Ul'e the devel-
... I. f itl er· · opment of the mdn. try m the Umted State .. 

niany rom me, e 1 • A. • ·t l th· t --;t t 
~Ii.-. l\lcCUMBER. No. .:. gam, 1 may )e a I . cos s as mu.ch to produce a bu. hel of 
)Ir. WAI,. 'H of l\Iont ua. My argument· have g·en~rally ueeu '~·l~f'at. RC'ro~ .... thE> Cauadrnn ~orc~er lme from ~n~· Sta,te a . it 

il:l tht' icle of u~taining the action of Uongre_s. rather than co~t . m my o..;tate: _Am I t~iei~fore to s::iy that I! the annchan 
orhend:-:1e. C'~n lIVe an~l IS willing to h'm rn n st~te or cond1tion wl1eI·. ~liS 

)fr. :;\IcCUl\lBER. I will admit that. expen. es me one-half what .the A..mer1cau ha to pay for llnng 
:\Ir. w.AL...;H of Montana. But '\Ve ought nut to allow the tlrn_t I mu.::;t get d?wn. to Ins l~v~l? l\Inst I 1n1t my elf in the 

·tuternent of the 'enator to "'O unchallenged when ,.,..ithin tlle vo:,;ition, under this dtffe:ence:rn-the·co.st-of-produdJon :clleme, 
Iu~t two vear" tue HnprE'm . C~urt of the United • ta.tes ba . held wliere I ay to the C<tnadrnn. " Though you do not pay balf the 
three separate nctL of t11e Con~re uncon. titutional-the first ta~e. I d~. do not support the schoolN I do, get your clotlliu~ 
child labor act the second child labor act. and the futures tract.- foi half "'hat I pay, . o~· fo1: much les" than I J1ay: though your 
• CY • ·t ' whole standard of llvrng r below that to whid1 I liaYe been 
m~I~c i1cGG~IBER. When that law was di:..: e:uR-il"J. a long time accu tomed, I 'Yill hnve no protec~on against you. nud Y •n cHn 
ag:o. · ome of us thought it was uncon titutional. I will ~admit fl:00tl the _.A.11wn:an r:uarket a~rl drive do.~n the c.o._t of ,pro~uc­
that I declared ome time -ago that I regarded it as uneonstitu- ~1011 aHtl l•Ut Ill€ ~~own to !.our_ own co~chtion of hv~ng? 'Ihat 
tionnl; but there wus such a demand for it that we rnok our 1: a m~tter 0~ J?O .lcy. 1 'u.11 'o:e ~? gl\e. th~. 4\J~1er1cnu .a better 
chances, and the court did declare that it wa · uncon~titutional. tancliu d of hnng nncl a ~1ghe1 .pnce for . In . . r11 oclnct~ m or<lf'r 
Th Yast number of cases that have been fought upon the that lie nrny htffe m.ore witl! wh1ch to ma1ntarn the chools antl 
"', e ml of unconstitutionality however. that being tlw basi:> of the tlurn:3_nuc1s of t1nngs .wlnch are nec·et:sary in a C'iyilized life. 
t,,,hrvuprincipal ohJ.ection have 

/ 
been held by the Snnreme Court Tllo. f' thmg"' were consHlerecl, and they were consiflere•1 <'itre--

e · · L' fullv 
to be con~titutional. ~ · _ ,... 

Mr. W .ALSH of l\lomana. )fr. Pre idt>nt, I ~houltl add an- ::.\Jr. "· AL~H of :.\Iontana. .i\lr. Pre ident. if that i. · tll< 
other one. 'l'he Lever A.ct wa also lieltl unconsti tutional. proper .new to take--that i · to ~a~-, if we ~ houh1 take into c·ou -

l\lr. l\IcCUMBER. Yes. I think the Senator probably will slderano~ that the ~RnRdian <1oe not pay a· mu~h tnxe:-:; as 
find two or three, maybe four, in the la t quarter of a cen- the A.rner1ean. that ~. clothe .. do no~ ~o. t a· mnrh, nnd "o on-­
tury where the que tion of corutitutionality was rnisecJ . and de- th~~: , a~e not conc.11t10ns 1f competitio:i;i, ancl woul~l it not be 
bated in the Senate· but if the Senator will take the trouble- ne<:e. ~ary to expand the ru1P so n. to giye tl1e Pre~n<lent powae 
a~d I will admit that it is more trouble than most of tbem to go be~·ond the eonditions of competition? 
would feel like taking-to read over the many ca e that are l\Ir. ~IcCOIBER. I want CongTess to go b rond that. I 
cited in the brief I have had in erted in the ltECORD, I think would not limit that power to tlle Congre s itself. I would \Je 
they will be satisfied that the pb.l·ase "condition. of competi- willing to limit it - o. far n. the Pre"i<lent- is concerned. I 
tion" or "equalizing conditions of competition in the principal woultl . ay that lie ungbt not he granted that power. I .m 
markets of the- United States " is ufficiently definite as a rule an ·wering tlte sugg('"tion of tlif' enator from 'Yi con.Jn, th t 
which the Executive is required to use in applying the rates. tlte Republic:m1 ductrine ~hould be ·to ha~e a fa 't rule thnt u~ 
It is ju. t as definite and certain as the que tion of the differ- one could aYoid, a rule that our tariff honlcl nlway~ be measut ~:d 
e1H:es iu production. One 1.s just as ea y to u certain as tile other. by t:IJe difference in the co~t of 11l'Oduction at home anll nbroad . 

.. ·he there any rea ons, .Mr. Pre ident w·hy we should hold There are n great many things which enter into tlle queRtion 
to the propo .. ition tllut the rule sh-0uld be equality in conditions of what 1 · a political necf', sity. Agriculture. a· we know, ha· 
of competition rather than equality in tbe matter of production? been at the Tery lowe"t ~tnge in thi countrr for the la t two 
What is the purp se of the whole bill? It i to give the A.merl- years, and "-e built it up. We protect our ~ tef'r~ a. against 
can nt leaoct e(}ual opport.unity in his own markets--equal. not Canadian steers. and ~e <10 not care a e:ontinentnl wlu1t it 
dlperior; hut we wnnt, in heayen' name. to give him an equal co::,:ts tlle Canadian. Wlrnt we "·ant i a goocl price for our 
O])l..1tntunity. I'our cost of production doe not give him an .. teers, whether the Cauuck i gettiug a good pl'ice or not. 
lt"(1nal opportnuit~· ; l>ut supix•se it did? I ·hould IP-e to look at Tbat is his lookout, not orn-. ·. 
the srnokestncks of onr factories in the United tates after l\fr. 'V .ALSH of Montana. }Jr. Pre. ident. I cle~ir~ to remind 
you h:we had one year of operation of equality in cost of pro- the .:enator that a gtiou mnn~' of us belieYe tlrnt tbe trouble 

\ 
\ 
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is tl1at we luue. re.~trkte<l our foreign markets by the e oppre ·-
sh·c tariff rates. · 

:Jlr. :.Jlc:CUnIBER That is one of the things which must be 
taken into consideration in all these matters. We take a lit­
tle Lllffereut view from that of the Senator from Montana. 
I lla re neycr follo"·ed the <loctrine that we must buy of a par­
ticu.lar country ju t as muoh as we sell to that country. Our 
whole course of commerce in the entire life of the country has 
shown that no such rule has ever prevailed. For half a century 
under protection we sold twice as much to Great Britain as 
we bougllt from her. She sold to some other cop.ntry with 
wb ic:h she was in closer communication, or where she had an 
adYantage, more than she bought from that country, and in 
that \Vay she was able to buy more from , us; and just so long as 
the old earth continues with its mountains and its glens, its 
riYers and its deserts, its oceans, its rainfall and lack of rain­
fall, with the yellow man and the black man and the brown 
man, tlJere will be conditions of commerce between the coun­
triC': wherelJy we can trade and sell the things which we pro­
duce and lmy the thing. which we- do not produce, and that is 
tlle most healthy commerce on the face of the earth. 

i\lr. LENROOT. Mr. President, I would like to ask the Sena­
tor what England paid us with when she bought more from us 
than ·he solU. to us. 

Mr. l\lcCUMBER. The Senator has said before that we have 
all the gold in the world, an<l therefore England can not pay us 
unless she can sell us something and get our gold. But I would 
a little prefer that England should sell to some other country 
than us, eyen if she sells for credits, and that we buy from that 
other country and put our gol<l into that particular country for 
the things which we do not produce, and let Great Britain get 
her gold from that other country in selling them things she pro­
duces an<l desires to sell to them. 

::Ur. LENUOOT. Does the raw material which we buy for 
our own u e anywhere equal our surplus agricultural products 
arnl OUI' surplus manufactured products, which we must export? 

.Mr. l\1cCUl\.IBER. l\lr. President, people buy our agricultural 
exports because they can get them here cheaper than anywhere 
else, and not because they love us. There is no question of 
brotherly affection in commerce. They buy them because they 
have to have them and can not get them anywhere else so 
cheaply as they can get them in the United States. But I am 
being diverted somewhat by these questions from the question I 
wante<l to a1·gue. 

l\Ir. SUD10NS. Mr. President, if it be true that the manu­
facturing countries buy their food supplies and their agricul­
tural requirements from this country because they can buy them 
cheaper here than in any other country in the world, why are 
we afraid of the competition of other agricultural coun~ries with 
the agricultural products of this country? . 

l\lr. McCUMBER. It so happens that Canada does not buy 
our wheat, and that is the country which produces wheat and 
thut is the country which c:an flood our market. I am not afraid 
of a country which produces that which we do not produce. We 
can buy what we want of them, and we can trade what we pro­
duce and what that country does not produce. In that way we 
ha ye our home market for the things which we do produce, and 
we have the foreign market for our surplus of the things which 
we do produce, in exchange for other things which we buy that 
do not come in competition with our products. 

i\Ir. JONES of New Mexico. Mr. President--
The PRESIDING OFFICER (Mr. WILLIS in the chair). Does 

the Senator from North Dakota yield to the Senator from New 
Mexico? 

i\.Ir. l\fcCUUBEil. I yield for a question. 
Mr. JONES of New Mexico. I am very much interested in 

the tatement which the Senator has just been making, and I 
shoul<l like to know whether or not the Senator from North 
Dakota understands that if the amendment which he is offering, 
to enable the President of the United States to fix duties upon 
the rates specified, is agreed to it will operate to keep in the 
United States any articles which are used in the United States; 
in other words, what does the Senator understand the lan­
guage of bis amendment to mean when he says that the duty 
shall be fixed so as to equalize the conditions of competition? 
Does he understand that language to mean that it will create 
an embargo upon everything which is produced in this country ; 
that it will prohibit the importation of comparable articles? 

i\fr. l\IcCUMBER. Why, Mr. President, I am surprised that 
the Senator asked that question. He knows that equality in 
conditions of trade in a given market means that the American 
shall at least have an equal chance with his competitor. Now, 
it really is not giving him any more, but where we say equality 
:shall consist in equalizing the cost of production, then we leav~ 
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out certain elements which w·oulcl gh·e the foreigner a great 
advantage. I want to giYe an equality, if I am going upon that 
basis, which protect the American in his home market ancl 
which will protect him against any exigency in the matter of 
bonuse , in the matter of duties, or other conditions which affect 
the value of the product and its competitive opportunitr in thlt 
United States market. 

Mr. JO~TES of Xew l\Iexico. Mr. President--
The PRESIDING Oli FICER. Does the Senator from r·orth 

Dakota yield further to the Senator from New :Mexico? 
Mr. l\1cCUl\1BER. I yield. 
Mr. JONES of New Mexico. I must confess that I had put a 

different construction on it from that which 'i understand the 
Senator from North Dakota now to put upon it. 'l'he Senator 
from North Dakota is arguing that we should not have the 
foreign article sold in this country. · 

l\1r. McCUl\IBER. No; I am not arguing that at all, Mr. 
President. I have stated that as a rule it would be better for 
this country if it produced within its own borders everything 
that was necessary for its people, and that it even should have 
the exclusive sale of products in the country, provided-I did 
not say it previously in this argument, but I say it now-that 
there would be no danger of combination. I believe in com­
petition. I believe we have to have foreign competition, e''en 
in the products which we produce in this country, to equalize, 
to bring down, to stabilize prices upon · a reasonably profitable 
basis. So I do not want to exclude the foreign importa­
tions. But I want tha American to baYe a little the best of it. 

Mr. JONES of New 1\lexico. Will the language used in the 
Senator's amendment gi>e the American tl1e best of it, and i! 
so, under what construction? 

l\lr. l\IcCUMBER. It will give him the best of it in thi 
respect. He is 1·ight here at home. He c:an fill his orders 
quickly. He knows his own country better than any foreigner 
can know it. He can respond more quickly to conditions. Now, 
that is an a_dvant~ge in itself, and eYen though other conditions 
were absolutely equalized by a system of duties, the Ame1ican 
would ha..ve a little advantage, and I want him to haYe it. 

Mr. JONES of New Mexico. If we equalize the conditions o:t 
competition, will we not have to take into consideration all the 
additional factors to which the Senator has just referred? 

l\Ir. l\IcCUMBER. No. We will not take into consideration 
the question of the intelligence of the American in obtaining 
his own market as compated with the intellectuality of the 
foreigner in securing foothold. We will make the conditions 
equal, and then if the American can gain in the race by reason 
of his superior knowledge of his own country and its conditions 
and bis ability to respond more quickly to an order, we will give 
him that condition; but that is not taken into consideration in 
the matter of merely equalizing conditions of competition. 

Mr. JONES of New Mexico: Does not the Senator believe 
that the question of organization and capacity and a number 
of similar element'3 are necessarily taken into consideration 
when we undertake to equalize the conditions of competition? 

Mr. l\1cCUl\1BER. No, Mr. President, I do not. If a ma­
jority of Senators think that we ought to have the Senator's 
amendment I shall not object seriously, but there are some 
weaknesses in it that ought to be pointed out. I will point out 
two of them, the first of which is that the foreign country may 
grant a bounty, and that could not be taken into consideration 
in the matter of the cost of production. It might, on the other 
hand, impose an export duty. That could not be taken into 
consideration, because it would be no part of the real cost of 
production at borne an<l abroad. 

Now, Mr. President, there is another weakness. As we have 
drawn the amendment, in arriving at equality in conditions of 
competition we seek to avoid what I believe to be more or less 
a real danger to-day, and that is an excessive cost of production 
in the United States. Here is a business producing a certain 
product. It may pay unreasonable salaries to its officers. It 
may be run extravagantly. It may pay an unreasonable wage 
scale. It my wish to uphold that cost of production and say 
that it shall uphold it in comparison with the cost of produc..: 
tion of the foreign article, where the same salaries are not 
paid and where the same profits are not obtainable. There­
fore we have put in the element of reasonableness of profit, 
which must be consideretl by the President in determining what 
should be a reasonable equalization of the rates and conditi_ons. 

So, 1\fr. President, I do not think that it is a better phrase to 
use, but I want the matter to go through the Senate. I think 
it is important that we have this provision. If there are a 
number ·of Senator who believe that it is better to use the term 
"difference in cost of production," I am willing to yield the 
point to get a united party upon that proposition. 



}1196 CONGRESSIONAL R~CORD-SEN A'l'E~ AUGUST 10,, 

:Mr. WALSH of Montana. l\Ir. President, before the Senator 
take his seat I should like to address a question to him. Is it 
t he Senator's opinion that the Congress might- pass a. Yalld 
act which constituted practically all this situation "r .Assume 
tl1a t no tariff bill at all is passeU, but just an act to this effect: 
"The President is hereby authorized to impose duties upon all 
commodities introduced into this country in such an amount as 
8hall equalize the differences in competition in the markets of 
t he United States." 

l\Ir. McCUMBER. I would not want to go just exactly that 
far. The courts sustain the proposition that in many ca es the 
e ongr s can not ascertain just what ought to be done in this 
ca._e and that case, with a thousand conditions, and pass a 
eeneral law that will meet them all. Therefm:e it may pre­
~cribe a rule and impose upon an officer the duty o:f ascertain­
ing the facts in a given case, oi: possibly 1001 or-100,000 cases­
l do not know that that would necessarily make the difference­
and then, applying a rate that will meet the i:.ule. 

lli. WALSH of Montana. Let me ask the Senator if that is 
not what we are really doing l~ere when we say to the Presi­
dent, ''We fix these rates, but you can change them all just as 
you see fit, following this rule-"? What is the diff.erence, from 
the standpoint of the. constitutionality of the proposition, b.e­
tween that and our preseribing no rates at all but saying "Fix 
the rates"? 

Mr. McCUMBER. I wish to just mark the line of demaraca­
tion between a law which might be regarded by the court as ai 
delegation or- a surrender of all authority over a subject and 
a law that would fix a rule to govern in those cases in which 
theTe may be such a change of conditions as would ju tify the 
laying down of a rule to be measmed up to by the executive 
officer. It is difficult to draw the line. . 

But, Mr. Pr.esident. suppose in the State of Ohio we ba.d 500 
citie ~ each of which may have an electric street railway. Now, 
we may have a comm.i.s.sion-and possibly could have a State 
commission. if it did n€>t interfere with the rights of the cities­
to find reasonable rntes for pas engers on ' the trolley lines. 
They might be authorized to find a different rate for each 
<liffei:e.nt city according to the cortditions of that city. We 
would not have to lay down a :rule tilllt the rate- should be the 
same in every case any more than we would be compelled to 
lay down the rule that th& rate of duty should be the same 
in every case. 

:Mr. JONES of New lleriro. lli. President, using the illus­
tration which the Senator from N@:rth Dakota ha just given. 
I wish to suggest that we have- m.anufactlllin.g establishments 
in thl country whose costs vary as much as-100 per cent. 

Mr . .McCUMBER. Yes. 
Mr. JO:NES of New Mexico. The:re can be only one duty; 

fixed on a gi.ven article. I clo not understand that the Senator 
from North Dakota proposes· to have one duty fixed on foreign 
articles that come in competition with A's products and an:­
other duty with i·espect to B'a products which are of a similar 
kind. The Senator- certainly does not mean that. We have 
got to take one duty to eover all of these. different costs in the 
United States. I will ask the Senator- under this proposal 
which costs is to determine? How he is going to meet that 
:proposition? To my mind, it is just as unSQ'lvable as it would 
be: to try to, fix one reasonable rate for 500 public utilities of the 
ame kind in d:ifl'H"ellt cities~ 

M.r. McOUMBER. Mr. President, in the v i·ious factories in 
the different cities in England, where a given. commodity is 
p.roduced and ex.ported, undoubtedly the cost of production 
varies· but I would not say, because. there were so many dif­
ferent 'prices and different costs <>:f production in different mills 
in England, that the rule as sought to be fixed bl' the- Senator 
from Wisconsin [Mr. LENROOT] to ascertain the diffen~n.ce- in 
the eost of production is an impo sible ·rule, :for it is n<>t. 

Now Mr. President, I wish t<> read-and 1 desire to read it 
rctally ' for the ben.eft.t of the Senator from Ohio [M.r. 
F-oMERENE]~tion 804. of the law of.191.6: 

Tbat whenever any c.ountry, de-penclency, or; eolony shall prohibit 
the importation of any a1·ticle the product of the soil or industry of 
the United States and not injuriou to health or morals, the President 
~baJl have power to prohibit, <lining the period such prohibition is tn 
f or , the importution into the United· States of imila.1" articiei;-

The Senator from Ohio would say, "If the President must 
ascertain wllat are 'similar articles/ tnat is a Ie·gi.slati e func­
tion. •r But ti.le act goes even further mrd provides--
or in· ca e tbe United States does not import similar a.:rti"cles from that 

untry ,_ th.en other a.rtic1 , the prorl nets f sueh cou:niry, dep-endeireyi 
or eolony, 

Wb i to detel'lnine what tho other article shall be? Of 
e(\n:rse it is a legi<;JatiYe funct"ion to determine upon hat 
arti<'le t11e retaliation . hall take effeet. l will llg:)'ee! witbi 
tlle Senator from Ohio that that i. purely· a legislative matter. 

The foreign country may prohibit the imp-ortation into its 
domain of live stock from the United States. We in turn may, 
retaliate and say, "We will entirely prohibit the importa­
tion of their woolen go.ads," or "We will entirely prohibit the 
importation of their c-0tton goods." Of course, Congre s could 
determine whether or not we- would sayi the prohibition should 
apply to wo-olen goods or to cotton goods ; but under the law 
I have cited authority is given to the President to use his 
discretion. He may pick out anything which the offending 
country produces and exports to this country and prohibit its 
importatio~ here ; he may use his judgment as to how many, 
articles and the kind and chfil'acter ot articles who e impor­
tation may be prohibited; yet the Supreme Court of the United 
States has sustained that provision. 

l\lr. President, the Senator from Wisaonsin stated his ob­
jection to this provision to be that we have provided that 
thei President shall, if practicable, ascertain the difference in 
the- cost of production at home and abroad , that, if' praC'­
ticable, be shall ascertain the difference in the selling price 
at home and abroad. The Senator from Wisconsin thinks the 
provision is objectionable bec1msei of that faet. Well, let us 
see. Suppose the- President can asceytain the difference in the 
cost of IJl'Oduction at home and abroad-that is one of tbe 
things which he is given power to ascertain-but that he n. 
not ascertaiB the difference in the conversion, here and abroad, 
or s.eUing prices in the principal market& ot the United State&. 
We say " Get al1 if it is practicable to do so, but, if it is not 
praicticable to get a~ get what you can." It is a proper limb 
tation, and without it the Jaw wcmJcl be ab-solutely defectiv , 
because, ill mo t instarrces, the P11esid-e-nt could not get ever 
one ot these' facts, but he could get a snfficient number f 
them upon which to base a computation of the difference in 
competitive conditions. Mr. President, s<> far a. I am. con­
cerned, in accordance with the statement made by the Sern1tor 
from Utah [1\Irr SMOOT], I am willing to modify the meml­
ment in order to meet the desire of hat seems to be a large 
number Of Republicans on this side of- the Chamber that we 
substitute the words '"' cost of' production" for H conditions of 
competition," a.Jthou.gh, I will say most frankly, that I thin1I 
the: policy indicated in the committee amendment is the prefer­
able one to> pursue. 

l\Ir. TOWNSEND. l\fr. President, I had intended to ay 
something upon this subject 1 shall content myself, however, 
with expressing my views on the general pruposition later, 
when the Frelinghuysen amendment shall be under considera­
tion. I mn, however, so deeply interested in this particular 
feature of the bill that I am anxious to have it speedily adoptetl; 
and. inasmuch as the Senator from North Dakota [1\fr. ~Ic­
CuMBEB}, ha-vi:ng cbarg~ of the bill, has consente 1 to the pl'-Opo­
sition which I favor, Y shall not detain the Senate with any 
further remm:ks ai this time. 

The PRESIDENT pro tempore. The· question is upon the 
amendment proposed by the Senator from Wisconsin [!\lr. 
LENitoOT] to the amendment reported by the committee. 

l.Ur. WALSH of l\fontana.. l\fr. President, before the vote is 
taken I desire to ask unanimous con ent to have printed in the 
RECORD in the- ordinary 8-point type two artides discussing the 
:feature of tl'le bill which is now under- eunsideration. One is 
from The ~fanu.facturer, which is the official mouthpiece of the 
Manufacturers' Club- o:f' Philadelphia, an organization which r 
understand is stoutly in favor of the principle of a protective 
tariff. The other i:s from the Baltimore Sun and is entitled 
'LTa..."""mtion by Exec11tive Fiat." 

The PRESIDENT pro tempore. Without objection, the re­
quest of the Senator from :Montana-is granted. 

The matter ref-erred to is as- follows·: 
PREDICT RI ' lil IN Mlm.IUM-EltIC.Ell CLOTHING AS Rlll.SUL'll OB' 33-CllNT RATW 

r~ PROPOSED TARIFF-PHU:ADELPmA M.nro1l'A.CTTJR1illls E.n>nEss D 1s_­
SATISFACTI<rn WITH" PHRAEWOLOGY CH.L'iGE"S, DYE SCHlllDULET, A: 11) 

PRESIDE:'!.'"l"S POWER T"Q lNCJUl'ASE OR' LOWlllB RA!l'ES. 

[Philadelphia Bureau, Daily News Record.] 

PHILADELPHIA., l\iay 8.-" The hasic wo.or ducy of 33 cents a 
pound c1ean content is likelY. to invite the bitterest sort of criti-

1 cism of that schedule. and, therefore, of the entire tariff bill,', 
obser.v-es a :recent edition o.f' The. Manufacturer, official mouth­
piece of the Manufactm:e.rs• Cl.uh of Philadelpliia, in discussing 
the Fordney bill as rewritten by the Senate Finan..ce Committee. 
Dissatisfaction with the change in -general ph.raseol-0gy, with the 
dye schedule. and_ with th& power invested in the President ot 
increasing or lowerin~ the rates 50- per cent is also expressed. 

It predicts. a mate-rial increase in the price. of medium and 
lower g:rades of clothing will result from the 33-cent clean-conT l tent rate irnd make . the followin:; comment on the wool sc11edule · 

* * * • * * 

\ 
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(lhjeetion to the power vested in the President to increase or 
lowel' the rates is more definitely expressed as follow · : 

" If it js the idea of the majority members of the Finance 
C<•mmittee that the tariff bill ought to be adopted as they have 
snhmitted it, based upon foreign valuation, with a presidential 
pr rogntive of altering these rates to any point within a 50 per 
cent increase or decrease, and then, if that does not meet the 
pre- irtential views of the existing necessity, to establish any 
rntf" to apply to the American ·rnlue, provided only that such 
ra t __ ·hall not be increased or decreased more than 50 per 
cent of the rate specified in the bill, we helieve the majority 
memher, · of the committee will find their views in marked 
conftic·t with prevni11ng oyinion in Congre ·s and throughout 
the <'ountry. . 

.. In the first place, there is no valid or logical justification for 
crenting the permanent cloud of uncertainty that would hang 
over and menace American business as a result of such-as the 
Pre,·ident has been pleased to term it-flexibility of the tariff. 
We regarded this recommendation by the President as extremely 
ill advised at the time it was inacle, and we did not hesitate to 
frnnkly say so. 

" It may be accepted as almost a foregone conclusion that no 
Republican President would employ this prerogative to increase 
rates. except after prolonged investigation and hearing. by 
the Tariff Commission. It is even doubtful if he would do so 
then. Permissive powers are seldom employed by the Execu­
tive; aml this shifting of legislative authority from the Con­
g-re._ t(l the President simply serves to impose upon the latter 
a re ponsibility which, if properly met, would occupy prac­
tically his entire time, to the exclusion of all other duties. Upon 
the other hand, it gives to a Democratic President the full 
authority to wipe out every protective rate in a tariff bill with 
a .Jngle .., weep of the pen. 

DOUBT TRANSFER CO~STITUTIONALIIY . 

" lVe ·eriou ly doubt the constitutionality of such u transfer 
of legislative authority to the executive branch of the Govern­
ment. Of course, the Senate Finance Committee in offering the 
propo al evidently regards it as constitutional. But there has 
neYer been a law that h~.J been declared unconstitutional by the 
courts that was not passed by Congress in the firm conviction 
that it was constitutional. 

" These functions can not be properly carried out by a Chief 
Executive. Nor should they be put in the hands of any one 
indiYidual. Tariff legislation is something for Congress to 
determine. The putting into law of the propositions made in the 
Finance Committee bill would create permanent uncertainty 
as to rate-· of duty, disorganize business, and be hurtful alike 
to the _\merican manufacturer and the foreign importer. The 
producer· of the United States demand stability in tariff pro­
teetion. That is why they demand the American valuation for 
atl valorem duties; it is based on the most stable of all things 
in tl1e fina11cial world-the American dollar. A.doption of the 
proposal offered by the Finance Committee would only add to 
the· in:tabillty of tariff matters, o that no one, manufacturer 
or ilnporter, could tell what was directly before him in the way 
of tariff duty." 

* * • * $ * * 
(Editorial from the Baltimore Sun of July 9, 1922.] 

TAXATION BY EXECUTIVB FIAT. 

". 'ections 315, 316, and 317 of the pending tariff bill should 
be elimina te<l. These sections propose to give power to the 
President of the United States, after certain findings of fact 
by t-"Xecntive bureaus, (1) to change tariff classifications, (2) 
to r·hange the method of assessing ad valorem duty, and (3) to 
raise or lower the rate of taxation as far as he considers neces-
a ry up to 50 per cent. 

.. The inuefinite propositions which are supposed to move him 
to action relate to so-called tmfair trade affecting R domestic 
inclu~try, to uuequal costs of production, to restraint of trade, 
an<l other indefinite can es. 

" Thi. is not protection. This i not a tariff policy. This is 
nothing ~hort of taxation of the citizen by Executive discretion. 

,; Thi presidential power will be capable of making or break­
ing particular industries. It . ets up a political machine under 
whkll no business affected, directly or indirectly , by tariff 
rate.· will dare to ue out of the favor of the administration. 
Comvared to this new power, political power through patronage 
di t1ibution is a trifle, a bagatelle. 

" There are those who claim it is constitutional. There are 
otller.· who claim, perhaps not without reason, that the courts 
will nor hold illegal a transfer of legislative power to the Execu­
tive, if ntilitarinn or social reasons can be urged in its support. 

"This scheme ·is presente<l on the plausible claim of scientific 
tariff making by so-called experts. It is pres ed as promoting 
efficiency in government. Whether technically legal or not, it is 
in fact a grant of legislative -power to the executive department 
of a character unknown to our history. It plainly violates the .. 
historical division of powers supposed to be a necessary safe­
guard of our liberty. In the hands of an unscrupulous, partisan, 
or narrow-minded Executive, or of unscrupulous or theoretical 
or loose-minded subordinates it is capable of grave abuse. It 
is bureaucracy run mad. 

" In its very nature this power must be delegated. The Presi­
dent himself with his multitudinous duties could never in fact 
act himself or do more than glance at the claimecl results of the 
investigations. Yet the action taken would always speak with 
the sanction of his name and high office. 

"If we are to have the highest tariff in our history, let us 
have it witJl certainty. Let us know where we stand. Let busi­
ness adjust itself to the new rates until such time as the people 
reverse their policy at the polls. 

" To ha ·rn the tariff subject to change at the will of the execu­
tive · department, speaking in the name of the President, will 
create and perpetuate business unrest and uncertainty-will 
keep us on a hot griddle sweating under a perpetual agita­
tion for tariff change: Any certain rates made as a result 
of logrolling or protected combinations are better than this 
danger. 

" This is especially so at a time when the business of the 
country needs, more than ever before, to know with certainty 
the conditions it has to face in order to get back to normal. 

" It is to be hoped, indeed, that the sober second thought of 
the statesmen in the Senate, irrespective of party, will save us 
from thi · scheme to leave the tariff problem unsettled and to 
perpetuate uncertainty in the business world." 

l\Ir. LENROOT. Mr. President, I send to the desk a proposed 
amendment to the pending amendment, and ask unanimous con­
sent that it may be printed and lie on the table. 

The PRESIDENT pro tempore. Without objection, it is so 
ordered. 

Mr. JONES of Washington submitted an amendment intended 
to be proposed by him to the pending bill, which was ordered 
to lie on the table and to be printed. 

Mr. DIAL. Mr. President--
Mi·. McCU1\1BER. Mr. President, I rise to a point of order 

to ascertain the right which may exist under the unanimous-
. consent agreement to bring up other measures. The Senator 
from Georgia [Mr. HARRIS] informs me that he must leave to­
morrow and he desires to ha-ve a measure considered. I know that 
he can not do so except by unanimous consent, and I am not 
certain that it can be done even by unanimous consent, but I 
would be williug to grant unanimous consent, if it can be done. 
The Senator from Georgia may make his request, and the 
Chair can pa s on it. 

COTTON STATISTICS. 

Mr. DIAL. Mr. Pre ident--
The PRESIDENT pro tempore. The Senator from South 

Carolina. 
Mr. DIAL. I ask unanimous consent,-from the Committee on 

Commerce, to report back favorably, with amendments, the bill 
(S. 3757) authorizing the Department of Commerce to collect 
and publish additional cotton statistics and information. 

The PRESIDENT pro tempore. The Senator from South 
Carolina asks unanimous consent, out of order, to submit a 
report from the Committee on Commerce. Is there objection 1 
The Chair hears none, and the report is received. 

Mr. DIAL. I now ask unanimous consent for the immediate 
consideration of the bill. I presume that it .will create no dis­
cussion. 

The PRESIDENT pro tempore. The Senator from South 
Carolina asks unanimous consent for the present consi<leration 
of the bill which has ju t been reported by him. Is there ob­
jection? 

There being no objection. the Senate as in Committee of the 
Whole, proceeded to consider the bill. -

Mr. HARRIS. Mr. President. I wish to say that the bill has 
the approval of Secretary Hoover, of all Senators from the 
cotton-growing section, and has likewi ·e been recommended by 
all the cotton organizations of the South. It has also been 
unanimously reported by the committee. It merely proyifles 
for securing statistics of cotton oh hand in the world on July 
31 of each year. 

It i believed by many who are in a position to know that tha 
supply on hand is not as great as has been published. The 
publication of such erroneous estimates has a tendency to de­
press the market. and I uelieve that when accurate informa-
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tian is giYen it will how a much smaller stock on hand and 
thereby incre!'~"!e tbe price. 

The PRESIDE_ 'T pro tempore. The Secretary will state the 
nm rnJment~ which have been reported. by the committee. 

The amendment were, on pa o-e 1, line 10, after the word 
... ghmeries:' to in. ert ·• compres ·es " ; on page 2, line 1, after 
tlie word " on haJ1d on,'' to strike out '' September 1, De­
<:E>lllber 1, and March 1" and to insert " July 31"; in line 3, 
after the word "after," to strike out "each of these" and to 
in .. ert " this "; in the ame line before the word "and," to 
strike out "dates" and to insert "date"; in line 10, after the 
worcl "on," to strike out" September 1, December 1, and Ma1·ch 
1 " and tp insert ' July 31 " ·; at the beginning of line 1;:; to 
strike out "each of the. e" and to insert "this"; in the same 
line, ·before the wor<l "and," to strike out "date;;" and to 
in.,,ert "date"; in line 16, after the word "law," to msert "ex­
dush·e of linters"; on page 3, line 16, after the word "on," 
to trike out " September 1, December 1, and March 1 '' and 
insert ".Tuly 31 "; and on page 4, after line 2, to strike out 
section 5, as follows: 

8Ec. 5. That there is be1·eby appropriated, out of any money in the 
Tr ~ sury not otherwiJ e appropriated. the sum of $25,000, or so much 
thereof as may be nece ru.·y, for carrying out the pronsions of this 

ct !or the fiscal rear enuing June 30, 1923. 

80 as to make the bill read: 
Be it enacted, etc., That, in addition to the cotton statistics now re­

quired by law to be collected and published, the Secretary o! Commerce 
i. · :rntborizi>d and directf'cl to have collected anu published cotton sta­
tifitlc. and information in tbe following manner: 

(1) The Director of the Census shall collect information :;how~.ng 
tbP quuntilie and grades of baled cotton on hand at cotton gmneries, 
compre se. , manufacturing e. tablishments, warehouses, and other places 

here cotton is ginned, manufactured, stored, or held. Such informa­
tion shall show the number of bales of cotton ot the grades tenderable 
under the law on band on July 31 of each year, and shall be published 
ai; soon as pos ible after this date and be distril.mted in the- sa.me man­
ne1· a other cotton statistics am now required by law to be distributed. 

(2.) The- Director of Foreign and Domestic Commerce shall cause 
pPriodic surveys of the cotton situation in foreign countries, to be ma.de 
through repreEentatives in sncli countries, for the pui·po. e of summariz­
ing thf' world cotton situation on July 31 of each year. The. e statistics 
and information obtained .from such surveys shall be published as soon 
a po ible after this date, and the statistics shall include available 
facts and careful estimate of cotton production, cotton consumption, 
and of the quantHies, h."ind , and grades of cotton tenderable under the 
law, exrlu. ive of linter::;. 

i;;F.c. 2. That the information furnished by any person under the 
provi ions of this act hall be considered strictly confidential and shall 
lJ used only for the statistical purpose !or which it is supplied. Any 
employee of the Bureau of the Census who, without the written au­
thority of the Di1·ector of the Census, or any employee of the Bureau 
of Foreign and Domestic Commerce who, without the written authority 
of the Director of Foreign and Domestic Commerce, shall publi. h or 
communicate· any information giv n him under the provisions of this 
act haU be guilty o! a misd1mrnanor and, upon conviction thereof, ·hall 
bP punished by a fine of not le. s than $300 nor more than $1,000, or by 
imprisonment for a period of not exceeding one Year, or both such 
finP and imprisonm nt. 

!:iEC. 3. That it . hall be the duty of every o'wner, president, treasurer, 
secretary, director, or otber officer or agent of any cotton ginnery, 
manufacturing establishment, warehouse, or other place where cotton 
is ginned, manufactured, stored1 _or held, whethi>r conducted as a cor­
poration, firm, limited partnersn.ip, or by individuals, when requested 
hy th~ Director of the Census or by any employee of the Bureau of the 
('pn~u . acting under the instructions of such director, to furni. h com­
plPtelY and correctly, to the best of his knowledge, all of the informa­
tion concerning the quantities and grades of baled cotton held on 
July 31 of each year. 

SEC. 4. That any owner, president, treasurer, secretary, director, 
or other officer or agent of any cotton ginnery, manufacturing estab­
Ii,;;bmen t, w rehouse, or other place where cotton is ginned, manu­
facturf'd stored, or held, who refui>es or neglects to furnish the in­
formatio'n requested under the provisions of thls act, or who inten­
tionally gh·es- answer that a.re false hall be ~ilty of a misdem~anor 
an!l upon conviction thereof Rhall be punishea by a fine of not less 
than 300 nor moce than $1,000, or by both such fine and imprisonment. 

The amemhnents were agreed to. 
Tl1e bill was reported to tlle Senate as amended and the 

~mendments were concurred in. 
The bill was ordered to be engrossed for a third reading, read 

th third time, and pas ed. 

ORDER FOil RECESS. 

].Ir. ~IcCU.'.\IBER. I ask unanimous consent that when. the 
• euate close. its session on this calendar day it recess until 
to-morrow at ll o'clock a. m. 

The PRESID~"'T pro tempore. Is there objection? The 
Chair hears none, and it is o ordered. 

PETITIO:Q"S Al\J> ::MEMORIALS. 

l\Ir. WILLIS pre ented resolutions unanimously adopted by 
the Council of Auxiliaries of the .Ame1ican Legion, of CleYe­
JamJ, Ohio, prote ting against the recognition of the soviet gov­
ernment of Rnssia or the establi ·hment of trade relations with 
t-<nd1 goYel'.Jlllient, wbic:h were . referred to the Committee on 
For igu Helations. 

Mr. CAPPER presented r solutions adopted by the biennial 
convention of the General Federation of Women's lub , fayor­
ing the passage of the so-called truth in fabric bill, which were 
referred to the Committee on Inter tate Commerce. 

REPORTS OF THE COlIMITTEE O::\< CLAIMS • 

1\fr. CAPPER, from the Committee on Claims, to whicl.I were 
referred the following bills, reported them each without amend­
ment and ~'Ubmitted reports thereon : 

A bill (H. R. 4:1,.45) for the relief of Leonidas Sawyer (RepL 
No. 848) ; and 

A bill (H. R. 7662) for the relief of F. R. Mes enger (ne1)t. 
No. 849). 

Mr. CAPPER, from the Committee on Claims, to which was 
referred the bill ( H. R. 7912) to provide a method for the 
settlement of claims arising against the Government of the 
United States in sums not exceeding $1,000· in any one en. e, 
reported it with amendments and submitted a report (No. 
850) thereon. 

BILLS INTRODUCED. 

Bills were introduced, read tlle :first time, and, by unani­
mous consent, the second time, and referred as follows: 

By Mr. JONES of Washington: 
A. bill ( S. 3901) to abolish the inspection districts of Apa­

lachicola, Fla., ancl Burlington, Vt., and the office of one super­
vising inspector, Steamboat-Inspection Service; to the Com­
mittee on Commerce. 

By Mr. CALDER: 
A bill (S. 3902) for the relief of the River ide Contracting 

Co. ; to the- Committee on Claim ·. 
EXCESSIVE INTEREST RATES OF FEDERAL RESERVE BA ~xs. 

Mr. HEFLIN submitted the following resolution ( S. Res. 
335), which was refened to tbe Committee on Agriculture and 
Forestry: 

Whereas it has been charged on the floor of the Senate that the 
amendment to th~ Federal reseTve act authorizing the charging of 
progre · ·ive interest rutes had been obtained largely as a result of 
express and definite assurances given to Members of Congress by 
W. P. G. Harding, governor of the Federal Reserve Board, that the 
object and purpose of said legislation was to secure a fairer and mor 
equitable distribution of the funds of the Federal reserve system and 
was expressly designed to prevent the undue absorption of Ferle1·a1 
re erve funds in certain large cities at the expense of the great farm­
ing interests in the West and South, and at tbe expense of the maller 
business man throughout the country; and 

Whereas the official records show that the said "progres ive rate " 
after the pas age of the law were put into effect only in the agricul­
tural sections of the West, South, and Southwest, including the fonr­
Federal reserve districts of Atlanta.. St. L<>uis, Kansas City, and 
Dallas, and were not put into effect in New York and other big money 
centers, where the funds of the Federal reserve system were princi­
pally loaned ; and 

"'berea the official records show that its country banks were charged. 
unconscionable and wholly indefensible interest rates, and that these 
inhuman rates were exacte<l from many banks in the States of .Ala­
bama, Colorado, Nebraska, Kansas, Oklahoma, Texas, Loni iana, Mi · is­
sippi. and others ; and 

Whereas the reserve board defeated two resolutions offered by the 
former Comptroller of the Currency, one designed to limit intere t 
rates to 6 per cent per annum, and when that was defeated another 
limiting interest rates charged by Federal reserve banks to 10 per cent 
per annum; and 

Wher as the undue concentration of Federal reserve funds to the 
big cities is illn.strated in the fact that i:n the autumn of 1920 the 
official records show that the national banks in New York City, in pro­
portion to their total loans and discounts, were being accommodated 
with three times as large an amount of Federal reserve funds as were 
the 7 600 "country" national banks throughout the entire lJnited 
States': ThF.refore be it 

Resoli;ea That the Federal Reserve Boa.rd be requested to obtain 
from the Pederal Reserve Banks of Atlanta, St. Louis, Dallas, and 
Kansas City statements showing all cases where interest ranging 
between 10 per cent and 87§ per cent per annum, both inclusive, was 
exacted from member banks, giving names of the. banks, their capital and 
surplus, ancl location, where 10 per cent per annum or more was 
char"'ed on loans and re.discounts, the rate and amount of inti>rest 
charged in each instance as e.xpres!ted in dollars and cents: wo let 
the t.atement show whether the Federal reserve banks have refunr1ed 
to each member bank from hich such exactions were made the 
amount of such interest collected in excess of 10 per cent per annum 
upon each loan upon which such interest was charged. 

THE COTTON ~DU TRY. 

Mr. SMITH submitted the following resolution (S. Res. 33G), 
which was referred to the Committee on Agricultm:e and Forestry : 

Whereas the carry over or present stock of American cotton as given 
by official statistics is le.~ than the normal carry over; and 

Whereas the present condition of the growing crop indicate a yield 
far below the world's demand for American cotton ; and 

Wherea the entire carry over plus the indicated yield would not 
meet the world's demand ; and 

Whereas the ravages o! the boll weevil are more Pxtensh-e and 
severe than ever before in the history of the ravages of this pe t, mak­
ing the yield entil'ely problematical ; nnd 

"IT'hereas the cost of producing cotton under t.hei;e adver e conilltions 
has been enormomily increased ; and 

Wherea.c.i the price of cotton in the markets has failed utterly to re-

sp~ge~~a~lie;:ec0c1:i~~~~g~o~ndof American cotton, uotb at home and 
abroau, bas shown a progressive increa;;e: Therefore be it 
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Resolved, That the Agricultural Committee of the Senate be author­

ized and empowered to investigate all matters pertaining to the sub­
ject of supply and demand and marketing of cotton, with a view of 
determining whether any undue methods ro: practices are being em­
ployed by the trade in :restraining the natural operation of the law 
of supply and demand. Be it further 

Resoived, That the committee be empowered to use su.ch methods 
as in its judgment are necessary to obtain the information desired. 

EXECUTIVE SESSION. 

Mr. McCUMBER. Mr. Presid.ent, I move that the Senate 
proceed to the consideration of executive business. 

The· motion was agreed to ; and the Senate proceeded to the 
consideration of executive bus.iness. After five minutes spent 
in executive session the doors were reopened, and (at 5 o'clock 
and 35 minutes p. m.) the Senate, ttnder the order previously 
made, took a recess until to-morrow; Friday, August 11, 1922, 
at 11 o'clock a. m. 

NOl\IINATIONS. 
Ef&ecutive noniinations received by the Benate August 10 (leg-is­

. lative day of August 3), 1922. 

PROMOTIONS IN THE REGULAR ARMY. 
OH.A.PLAINS. 

To be ohapl-a-ins 1vith tlw rank of captain. 
Chaplain James Lemuel Blakeney from August 5, 1922. 
Chaplain John Joseph Byrne from August 6, 1.922. 
Chaplain Francis Forbes Donnelly from August 7, 1922. 

APPOINTMENT 'IN THE REGULAR Alw:Y. 

ADJUTANT GE~TERAL. 

To be rnajor general. 
Col. Robert Courtney Davis, Adjutant General's Department 

'(Infantry), Acting The Adjutant General, "to be The Adjuta:nt 
General for a period of four years from date of acceptance, with 
the rank of major general from September 1, 1922, vice Maj. 
Gen. Peter Charles Harris, who retires from active service 
August 31, 1922. 

CO~'FIRMA.TIONS. 

E:cecutive nominations confirmed by the Senate .A.ugiist 10 
(legislative day of August 3), 192!. 

MEMBER OF THE FEDERAL F ARY LoAN BoAJID. 
J'ohn H. Guill, jr., to be a member of the Federal Farm Loan 

Board. 
UNITED S:rATEs ATI'ORNEY. 

n. Q. Monow to be United States attorney, southern district 
of Ohio. 

POS'fi!ASTERS. 

ALABAMA. 

Jacob J. Matson, Sylacauga. 
ARIZONA., 

Catherine T. Dupen, Warren. 
CALIFORNIA. 

Hazel B. Hough, Arrowhead Springs, 
Otto B. Liersch, Corning. 
Thomas D. Walker, Walnut Creek. 

MASSACHUSETTS. 

Molly A. Gil.man, Allerton. 
Grace G. Kempton, Farnumsville. 
Annie F. Corcoran, North Oxford. 

NORTH OABOLINA.. 

Thomas R. Hundley, Draper. 
Forney L. Abernethy, Mount Holly. 
Simon S. Strother, Stantonsburg. 

NORTH DAKOTA. 
An.fin Qualey, Aneta. 

OREGON. 

Drusilla l\f. Crance, Cornelius. 
SOUTH DAKOTA. 

Hoyt S. Gartley, Nisland. 
TEXAS. 

Eddie C. Slaughter, Goose Creek. 
John E. Carson, San Saba. 
John R. Ratcliff, Wallis. 

WEST vmoimA. 
Claude W. Harris, Kimball. 

WYOMING. 

Thomas B. Wright, Riverton. 

SENATE. 
FRIDAY, August 11, 19~~. 

(Legislative '1a'I/ of Tliursday, August S, 192~.) 

The Senate met at 11 o'clock a. m., on the expiration of the 
recess. 

T.HE TARIFF. 

The Senate, as in Committee of the Whole, resm:µ.ed the con­
sideration of the bill (H. R. 7456) to provide revenue, to regu­
late commerce with foreign countries, to encourage the indus­
tries of the United States, and for other purposes, the pending 
question being the amendment -0f l\Ir. LENRoeT to the amend­
ment submitted by Mr. McCUMBEB on behalf of the Committee 
on Finance as a substitute for .section 315 reported from the 
committee. 

_.¥r. McCUMBER. Mr. President, I suggest the absence of a 
quorum. 

The PRESIDENT pro tempore. The Secretary will call the 
:roll 

The reading clerk called the roll, and the following Senators 
aru;wered to their names: 
Borah Gerry McNary 
Brandegee Gooding Myers 
Bu.rsum Hale New 
Calder Harreld 'Newberry 
Cameron Hanis Nicholson 
Capper Heflin Norbeck 
Colt Jones, N. Mex. Oddie 
Culberson Jones, Wash. Overman 
Cummins Keyes Pepper 
CurtiB Ladd Phipps 
Dial Lenroot Pomerene 
Dillingham Lo~ Ransdell 
Edge Mc Cumber Rawson 
Ernst UcKellar Sheppard 
Fletcher McKinley Shortridge 
Frelinghuy en McLean £immons 

Smith 
Smoot 
Spencer 
Stanfield 
Sterling 
Sutherland 
Townsend 
Trammell 
Underwood 
Wadsworth 
Walsh, Mont. 
Wat on, Ga. 
Watson, Ind. 
Willis 

Mr. UNDERWOOD. I wish to announce that the Senator 
from Nevada [Mr. Prrnl:AN] is absent on account of illness in 
his family. · 

Mr. CURTIS. I desire to announce that the senior Senator 
from Minnesota [Mr. NELSON] is -necessarily absent on account 
of a death in his family. 

The PRESIDENT _pro tempore. Sixty-two Senators have 
answered to their names. There is a quorum present. 

Mr. TOWNSEND. Mr. President, I desire to be heard briefly 
upon the amendment which is now pending before the Senate. 
I am very much in favor of it and have favored such legisla­
tion since the consideration of the Payne-Aldrich law, when I 
presented my views on this subject but my efforts received very 
&cant consideration at that time. I then beli.eved and still be­
lieve that the methods employed in a.mending tariff bills aTe 
not calculated to accomplish the good which any party having 
charge of the bills desires. Certainly they are clumsy, un­
scientific, and always unsatisfactory to the country. There 
must be some better way and it should be our duty to find that 
way. 

I realize that so long as there are strong differences of 
opinion as to whether we should have a tariff for protection, 
with revenue incidental, or a tariff for revenue with protection 
incidental, this question may be involved in politics. Tariff 
revision is ..so important, it so seriously affects business and 
industrial life it should be divorced from _politics as much ns 
possible. I believe that we have reached that point in the 
history of our country when the great mass of the people be­
lieve in a tariff for protection. That fact has been demon­
strated aver and over again on the floors of Congress during 
the consideration of the pending bill. :Many Senators of the 
minority party have voted for protective duties on articles 
competing with similar products of their States. They did this 
either because they thought such duties were neces ary and 
desirable or -because they knew that their constituents were 
favorable to such protection. I have no doubt a great ma­
jority of the people of the United States to-day believe in a 
protective tariff. The question, therefore, which should be hon­
estly considered and determined is what should the rates be in 
order to afford adequate protection to American industries and 
to American labor. l have always believed that those rates 
shotlld, as near as could be, be measured by the difference in 
the cost of production at home and abroad. That to me is an 
entirely just rule, and I can not conceive how any ·patriotic 
American c.an contest it. 

This, however, forces upon my consideration the fact of the 
difficulties which always arise when we attempt to revise a 
tariff law. It li'ands to reason that the l\.lembers of Congress, 
with their multiplied responsibilities and duties, their limited 
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